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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the Appellee, D. C. Transit System, 
Inc. , a street railway company in and for the District of Columbia, has a 
statutory liability under the District of Columbia Appropriations Act of 
1942 and/or the District of Columbia Appropriations Act of 1957 to maintain, 
mark and light streetcar loading platforms in a reasonably safe condition 
for the user of the road or highway traveler. 


2. The next question is whether the D. C. Transit System, Inc., 
apart from any statutory liability, has a common law duty to maintain, 
mark or light the streetcar loading platforms on the public highways, 
in and for the District of Columbia, in a reasonably safe condition for the 
highway traveler or user of the road. 


3. The final question is whether, assuming arguendo that Appellee, 


D. C. Transit System, Inc., has either a stutory or common law duty to 
maintain, mark and light the streetcar loading platforms in the District of 
Columbia for the highway traveler or user of the road, the Court below was 
correct, as a matter of law, in ruling at the close of the Plaintiffs’ 

opening statement, that no such duty was owed to Appellants. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CONSOLIDATED CASES NO, 15,949 AND NO. 15, 950 


VIOLA CHVALA, Administratrix of ) 
The Estate of Victoria Krizman, ) 
Deceased ) 
Appellant ) 
v. ) NO. 15, 949 
ERNESTO REGALADO, et al., 
Appellees.) 


AND 


ANN BAKER, ) 
Appellant ) 

v. NO. 15,950 
) 
) 


- ERNESTO REGALADO, et al., 
Appellees. 


APPEALS FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The District Court had jurisdiction under Section 11-306 of the 
District of Columbia Code, 1951 Edition. 

Timely notices of Appeal were filed and served after entry of the 
Order directing a verdict in favor of Appellee, D. C. Transit System, Inc. 

This Court has jurisdiction of both appeals under section 1291, 
Title 28, of the United States Code Annotated. 
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STATEMENT OF CASES 


These cases arise from the issuance of a final order by the United 
States District Court for the District of Columbia in directing a verdict in 
the consolidated cases in favor of Appellee, D. C. Transit System, Inc. 
Both cases involve claims arising out of the same accident involving an 
automobile and a streetcar loading platform. The only difference between 
the two cases is that Case No. 15,949 involves a claim for damages for 
wrongful death, whereas Case No. 15,950 involves a claim for personal 
injuries. 

Both cases pertain to an accident which occurred on January 12, 
1957, on Wisconsin Avenue, Northwest, south of its intersection with 
Upton Street, Northwest, in the District of Columbia, in which the decedent, 
Victoria Krizman, and Appellant, Ann Baker, were passengers in an auto- 
mobile owned by Ernesto D. Regalado and operated with his knowledge and 
consent by the Defendant, Carlos Sauma, which automobile collided with 
a streetcar loading platform causing the automobile to veer to the right 
and hit a large tree. 

As a2 result of the accident Victoria Krizman was killed and the 
Appellant, Ann Baker, sustained serious injuries. 

The aforesaid accident occurred at approximately 3:00 a.m. in 
the morning. 

At the trial of the cases in their opening statement, the Appellants 
represented to the Court and Jury that they would show in their evidence 
that the streetcar loading platform in question was neither lighted, main- 
tained, nor marked according to the required law, that it was, in fact, 
badly in need of paint, dirty and incapable of being distinguished by normal 
headlights of an automobile in time to avoid the accident. (J. A. 36) 

Appellee, D. C. Transit System, Inc. , admitted in its Answer 
to the Complaints filed in the Court below that the automobile involved in 
the accident came in contact with the side of a streetcar loading platform 


on Wisconsin Avenue near its intersection with Upton Street, Northwest, 
in the District of Columbia, and thereafter collided witha tree. (J.A. 13 & 16) . 
In its Answers to Interrogatories filed in the Court below, 
Appellee, D. C. Transit System, Inc. , admitted that no electric lighting 
devices were used by it or by its predecessor on the streetcar loading 
platform involved in these consolidated cases. (J.A. 21) 
The Appellee further admitted in Answer to Interrogatories 
that it did not use any electric lighting device to illuminate loading plat- 
forms in the District of Columbia. (J.A. 22) However, Appellee concedes 
that platforms are periodically inspected and are under observation by its 
employees at frequent intervals. (J.A. 21) 
The trial on the consolidated cases, each of which involved Defen- 
dants, Ernesto D. Regalado, Carlos Sauma and D. C. Transit System, Inc., 
was started before a Judge and Jury in the Court below on the afternoon of 


June 22, 1960. Upon call of the cases for trial a default judgment was 


entered against the Defendant, Carlos Sauma, for failure to appear in 
Court and defend the complaint against him and his attorneys were permitted 
to formally withdraw from the case. : 
Upon the completion of the opening statement to the jury on behalf 
of the Plaintiffs in the Court below, the attorney for the Appellee, D. C. 
Transit System, Inc., moved the Court to direct a verdict in its favor upon 
the failure of the Plaintiffs' opening statement to state a claim upon which 
relief can be granted against D. C. Transit Systex.. Inc. In support of said 
Motion, the attorney for the Appellee presented to the Court, for the first | 
time in these consolidated cases, a typewritten document entitled “Excerpt 
from Proceedings" in the case of Short vs. Capital Transit Company, 
Civil Action No. 2166-56, in which the same Court made a similar ruling 
by directing a verdict in favor of Capital Transit Company. In granting a 
directed verdict in these consolidated cases, the Court below stated: “TI 
ruled on this matter on precisely the same situation in the case of Short 
vs. Capital Transit Company, which is not reported, Civil Action 2166-56, 
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and held that there is no such duty on the part of the D. C. Transit 
System." (J.A. 41) 

The Court below further stated: “There is nothing before me 
which would justify me in refusing to adhere to my prior ruling", and then 
proceeded to state: "Iam not going to overrule myself without any reason.” 

As a part of its opinion in granting a directed verdict in favor of 
D. C. Transit System, Inc. , the Court stated: 


"The defendant, D. C. Transit Systems, Inc., moyes 
for a directed verdict in its favor on the ground that 
the complaint, the pretrial order and the opening statement 
of plaintiffs' counsel do not show any liability on the part 
of the moving defendant even if the facts as alleged were 
true. 


"it is claimed by the plaintiffs, first, that the 
loading platform was not lighted and, second, that the 
sign indicated its presence was dirty and thereby had 
become at least partially obscured or possibly entirely 
obscured. 


"These loading platforms are not built by the 
Transit Company but by the District of Columbia. 
The Appropriations Act of July 1, 1941, 55 Stat. 428, 
while authorizing the use of appropriated funds for the 
construction of permanent types of platforms, also 
provides that no part of that or any other appropria- 
tion contained in the Act should be expending for in- 
stalling, streetcar loading platforms and 
lights of any description, and it is further provided 
the street railway company shall, after construction, 
maintain, mark and light the same at its expense. 


“The primary duty to maintain streets ina safe 
condition is on the District of Columbia. The proviso 
last referred to does not create a civil liability on 
the part of the street railway company to third persons 
but me rely regulates the duties as between the District 
of Columbia and the street railway company. This Court 
so held in the-case of Short vs. Capital Transit Company, 
Civil Action 2166. 56. 


"There is no commonlaw duty on the part of a 
street railway company to light a streetcar Toading 

platform, nor is there any such duty to maintain any 
markers upon it. 


"Under the circumstances, the Court reaches 
the conclusion that on the facts as contended in behalf 
of the plaintiffs there is no liability on the part of 
the D. C. Transit Systems, Inc. Accordingly, the 
Court will direct a verdict in favor of the D. C. 
Transit Systems, Inc., both in respect to the plaintiffs’ 
complaint and in respect to the cross claim against it 
and the trial will proceed against the other defendants. " 
(J. A. 55) 


The present appeals were taken from the directed verdict. 

Following the entry of the aforesaid directed verdict, the Court 
below granted the Motion of Appellants herein for a Mistrial to give 
Appellants the opportunity to have the appeals decided by this Court with- 
out requiring duplication of the time and expense involved. (J..A. 56) 


STATUTES INVOLVED 


Public Law 757, 70 Stat. 598, approved July 24, 1956, 84th - 
Congress, 2nd Session: 


An Act to grant a franchise to D. C. Transit 
System, Inc., and for other purposes. * * * 


Sec. 14. The Corporation, at the time itjac- 
quires the assets of Capital Transit Company, shall 
become subject to, and responsible for, all the 
liabilities of Capital Transit Company of bea 
kind or nature, known or unknown, in existence at 
the time of such acquisition, and shall submit to 


suit therefor as though it had been originally 
liableand* * * 


Public Law 148, 55 Statutes at Large, Page 528, 77th Congress, 
1st Session known as "District of Columbia Appropriations Act of 1942", 
passed July 1, 1941 and described as "An Act making appropriations for 
the government of the District of Columbia and other activities chargeable 
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in whole or in part against the revenues of such District for the fiscal 
year ending June 30, 1942, and for other purposes. ™ 

The appropriate provisions of this Act as.applied to these cases 
are quoted as follows: 


HIGHWAY FUND, GASOLINE TAX AND MOTOR 
VEHICLE FEES 

The following sums are appropriated wholly 
out of the special fund created by the Act entitled "An 
Act to provide for a tax on motor vehicle fuels sold 
within the District of Columbia, and for other purposes", 
approved April 23, 1924, and the Act entitled, An Act 
to provide additional revenue for the District of 
Columbia, and for other purposes”, approved August 17, 
1987, for expenses of the following departments and 
activities: 


DEPARTMENT OF VEHICLES AND TRAFFIC 


For x * * 

Provided, That no part of this or any other appro- 
priation contained in this Act shall be expended for 
building, installing, and maintaining streetcar loading 
platforms and lights of any description employed to 
distinguish same, except that a permanent type of plat- 
form may be constructed from appropriations contained 
in this Act for street improvements when plans and 
locations thereof are approved by the Public Utilities 


Commission and the Director of Vehicles and Traffic; 
Provided further, That the street-railway company 


shall after construction maintain, mark, and light the Lignt the 
game atits expense . - - Emphasis Added 
Public Law 637, Chapter 479, 84th Congress, 2nd Session, known 
as the "District of Columbia Appropriation Act, 1957", approved June 29, 
1956, known as “An Act making appropriations for the government of the 
District of Columbia and other activities chargeable in whole or in part 


against the revenues of said District for the fiscal year ending June 30, 
1957, and for other purposes. " 


The appropriate provisions of this Act as applied to these cases 
are quoted as follows: 


7 


DEPARTMENT OF VEHICLES AND TRAFFIC 
Department of Vehicles and Traffic (payable from 
highway fund) including. . .: Provided, That no part 
of this or any other appropriations contained in this 
Act shall be expended for building, installing, and 
maintaining streetcar loading platforms and lights of 
any description employed to distinguish same, except 
that a permanent type of platform may be constructed 
from appropriations contained in this Act for street 
improvements when plans and locations thereof are ap- 
proved by the Public Utilities Commission and the 
Director of Vehicles and Traffic and the street-railwa 
com shall after construction maintain, mark, an 


light the same at its expense . . . Emphasis Added) 


STATEMENT OF POINTS 


1. The lower Court erred in granting the Motion of Appellee , 
D. C. Transit System, Inc., for a directed verdict in deciding, as a matter 
of law, that the Appropriations Act of July 1, 1941, 55 Stat. 428, and the 
Appropriations Act of July 24, 1956, 70 Stat. 598, do not create a civil 
liability on the part of the street railway company to third persons, but 
merely regulated the duties ag between the District of Columbia and the 
street railway company. 

2. The Court below erred in directing a verdict in favor of 
Appellee, D. C. Transit System, Inc., and deciding, as a matter of law, 
that there is no common law duty on the part of a street railway company 
to maintain, mark or light a streetcar loading platform so as to make it 
reasonably safe for third persons such as the traveler or user of the road. 

3. The Court below erred in directing a verdict in favor of 
Appellee, D. C. Transit System, Inc., at the close of the Appellants' 
opening statement and thereby precluded Appellants from presenting evi- 
dence to a jury showing Appellee, D. C. Transit System, Inc., failed to 
maintain, mark and light the streetcar loading platform as required by 
both statutory mandate and a common law duty owed to Appellants. 


SUMMARY OF ARGUMENT 


Insofar as Appellants have been able to determine, the only 
statutory law in effect in the District of Columbia, pertaining to the con- 
struction and to the maintenance, marking and lighting of concrete street 
car loading platforms, is contained in the Appropriations Acts for the 
District of Columbia. Specific reference has been made herein to the 
Appropriations Acts in effect, in the District of Columbia, when the 
street car loading platform in the instant cases was constructed and the 
Act which was in effect at the time of the accident of July 12, 1957. 

The negligence of Capital Transit Company in failing to maintain, 
mark and light the street car lading platform at and following the time of 
its construction is imputed to the Appellee, D. C. Transit System, Inc., 
under that portion of Public Law 757, 70 Stat. 598, approved July 24, 
1956, 84th Congress, 2nd Session, which is an act to grant a franchise 
to the D. C. Transit System, Inc. and for other purposes. Section 14 
of said Act specifically provides that: “The Corporation (D. C. Transit 
System, Inc. ) at the time it acquires the assets of Capital Transit 
Company shall be subject to and responsible for, all the liabilities of 
Capital Transit Company of whatever kind or nature, known or unknown, 
in existence at the time of such acquisition, and shall submit to suit 
therefor as though it had been originally liable and eines 

It is the position of Appellants that the permanent streetcar 
loading platforms were erected at government expense and direction so as 
to promote safety on'the streets of the District of Columbia over which the 
local street railway system enjoyed the privilege and the exclusive fran- 
chise to operate its streetcars. In consideration for making the permanent 
streetcar loading platforms available to the local street railway systems 
at government expense, the only duty placed uponthe local street railway 
system was that it must maintain, mark and light said permanent street- 
car loading platforms obviously for the protection of the public traversing 
the area in which said platforms were and are located. — 


From the above it is quite clear that a statutory duty has been 
placed upon Appellee to protect a class of persons, of which the Appel- 
lants are members, against the type of harm which has, in fact, occurred 
in the instant cases because Appellee has failed to comply with its statutory 
duty of maintaining, marking and lighting the streetcar loading platform 
in these cases. 

In addition to the aforesaid statutory duty having been placed 
upon Appellee, it is the position of Appellants that the Appellee, D. C. 
Transit System, Inc., also has a common law duty to maintain, mark and 
light a streetcar loading platform so as to make it reasonably safe for 
third persons such as travelers or users of the road. The failure of 
Appellee, D. C. Transit System, Inc. , to comply with the aforesaid 
statutes and/or common law duty, constitute proximate cause|of the 
death of the decedent, Victoria Krizman, and of the injuries sustained 
by Appellant, Ann Baker, in the accident of July 12, 1957. 


ARGUMENT 


D. C. Transit System, Inc. Violated Its Statutory 
to Maintain, Mark and Li 


form Constitu 
mate Cause of the Accident Involved in These Consolidated 


Each complaint in the consolidated cases in the Court below 
stated a cause of action upon which relief may be granted. In each Com- 
plaint it was alleged that “On January 12, 1957 at and prior to the 
accident complained of herein, the Defendant, D. C. Transit System, 

Inc., wilfully, negligently, or unlawfully, and in violation of the laws 

then and there in effect in the District of Columbia, failed to maintain 

and light the said streetcar loading platform so as to distinguish the same. 
As a result of said negligence, the Defendant, D. C. Transit System, Inc 
contributed directly to the cause of the accident referred to herein * * *." 
(J. A. 7 & 11) 
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It is upon the above allegation, as well as upon the pretrial 
order and the opening statement of plaintiffs' counsel (J. A. $6), that the 
Court below concluded that there was no showing of any liability on the 
part of Defendant, D. C. Transit System, Inc. , even if the facts as 
alleged were true. 

The Court below erred in entering a directed verdict for Appellee 
on the grounds referred to above because it misinterpreted the applicable 
provisions of Public Law 148, 55 Statutes at Large, Page 528, 77th 
Congress, ist Session, known as “District of Columbia Appropriations 
Act of 1942," passed July 1, 1941, and described as “an Act making 
appropriations for the government of the District of Columbia and other 
activities chargeable in whole or in part against the revenues of such 
District for the fiscal year ending June 30, 1942, and for other purposes, ws 
and Public Law 637, Chapter 479, 84th Congress, 2nd Session, known 
as the "District of Columbia Appropriations Act, 1957, * approved June 
29, 1956, known as “an Act making appropriations for the government 
of the District of Columbia and other activities chargeable in whole or 
in part against the revenues of such District for the fiscal year ending 
June 30, 1957, and for other purposes. ” The appropriated portions of 
the aforesaid statutes have hereinfore been quoted in full in this brief. 

The aforesaid Public Law 148 passed July 1, 1941, is pertinent 
herein because it authorized the construction of the platform involved in 
these consolidated cases by and at the expense of the District of Columbia 
and also required the local street railway system to maintain, mark and 
light said platform. | Public Law 637, approved June 29, 1956, is pertinent 
herein because it directly placed a statutory duty upon Appellee, D. C. 
Transit System, Inc., to maintain, mark and light the aforesaid platform 
at and prior to the date af the accident on January 12, 1957. 

In addition, Public Law 757, 70 Stat. 598, approved July 24, 
1956, 84th Congress, 2nd Session, which was an act to grant a franchise 
to D. C. Transit System, Inc. and for other purposes emphasized the 
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responsibility assumed by D. C. Transit System, Inc. in this case inasmuch 
as it provided that D. C. Transit System, Inc. shall be subject|to and re- 
sponsible for all the liabilities of its predecessor, Capital Transit Company, 
of whatever kind or nature, known or unknown, in existence at the time of 
such acquisition, and shall submit to suit therefor as though it has been 
originally liable. 

The Court below misconstrued the legal effect to be given the _ 
aforesaid Appropriations Acts when it concluded that it merely regulates 
the financial obligations between Appellee, D. C. Transit System, Inc. and 
the District of Columbia. (J.A. 49) Sucha construction infers that 
Congress cannot enact substantive law in an Appropriations Act which is 
clearly contrary to established law. Congress may make a change in the 
substantive law by a provision in an Appropriations Act and can do in 
such an Act what it could do in a separate Act. Tayloe v. Kjaer, 

84 U. S. App. D. C. 183, 171 F. 24 343, 344; National Labor Relations 
Board v. Thompson Products, Inc., 9 Cir. 141 F. 2d 794, 797; United 
States v. Dickerson, 310 U.S. 554, 60S. Ct. 1034, 84 L. Ed. 1356; 
and Roccafonte v. Mulcahey, 1958, 169 F. Supp. 360. 

The clear language of the Appropriations Acts involved in these 
proceedings spell out a statutory duty on the part of the Appellee, D. C. 
Transit System, Inc., in the maintenance, marking and lighting of the 
streetcar loading platforms in a reasonably safe condition for the benefit 
of the class of people to which the Appellants belong. 

The failure of D. C. Transit System, Inc. to comply with the 
aforesaid statutes constituted negligence per se, and, as such, | was 
negligent, as a matter of law, and should be submitted to the jury for 
its consideration. Violation of an ordinance intended to promote safety 
is negligence, and, if by creating hazard which ordinance was intended 
to avoid, it brings about harm which ordinance was intended to |prevent, 
it is a legal cause of the harm. Ross vs. Hartman, 1944, 139 F. 2d 14, 
78 U.S. App. D. C. 217, 158 ALR 1370, cert. denied 64 S. Ct, 790, 321 
U.S. 790, 88 L. Ed. 1080. 
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The directed verdicts from which these appeals were taken were 
entered by the Court below on June 23, 1960. Subsequent thereto this Court 
rendered its decision of July 14, 1960, in the case of Audrey Wetzel et al 
vs. Jess Fisher Management Co., No. 15,287, U. S. Court of Appeals, 

D. C., decided July 14, 1960. In its decision, this Court stated: "Our 
law is clearly moving in the direction of leaving more and more of the 
question of negligence as derived from statutory standards for the jury to 
consider. " 

From the above, the Court below should not have directed a verdict 
in favor of Appellee, D. C. Transit System, Inc., but should have permitted 
the element of negligence resulting from the violation of a statute to be 
weighed by the jury in connection with all other evidence in the consolidated 
cases. 


D. C. Transit System, Inc. Obligated By Common Law 
As Well As Statute To Maintain Facilities So fot 
Unnecessarily To Interfere With The Use of Street 
By Others 
Aside from the fact that the statute referred to above imposes an 


obligation upon D. C. Transit System, Inc. to maintain, mark and light 
the streetcar loading platforms, the common law likewise recognizes a 
similar obligation on the part of the street railway company. This 
principle of law is discussed at 83 C.J.S. 228 as follows: : 


‘While the duty to restore the street is sometimes 
imposed by statute, even in the absence of any express 
contract provision, statute, or ordinance so requiring, 

a street railroad company may be obliged to restore the 
street after it has constructed its line, and to main- 
tain its tracks and other facilities in proper condition 
so as not unnecessarily to interefer with the use of the 
street by others and so as not to cause undue danger to 
others; and it must make street occupied by it suitable 
to its needs without the aid of the municipality. " 


13 


The obligation of a street railway company to maintain its tracks and other 
facilties in proper condition so as not unnecessarily to interfere with the 


use of street by others and so as not to cause undue danger to others, 
was considered by the Court in the case of Burow v. St. Louis Public 
Service Co., 100 S.W. 2d 269, 270, wherein the Court stated: 


‘Under the common law it is the duty of a street 
railway company to so construct and maintain its 
defective tracks in city streets that the public may 
use them with reasonably safety. Usually this duty 
is expressly provided for by contract, franchise, 
ordinance, or statute." 


Another case submitted in support of the Appellants' contention 
herein involves a situation where the street railway company constructed 
the streetcar platform but the municipality was required to maintain the 
platform. This is the case of Goucher v. Louisville Railway Company, 57 
S.W. 2d 472, wherein the plaintiff driving his automobile on the street 
struck a streetcar platform (safety zone) which was erected by|the street 
railway company but maintained by the municipality (City of Louisville) 
under an agreement between the city and the railway company. Suit was 
brought against the railway company only and the Appellate Court held 
the duty to maintain the streetcar loading platform had been assumed by 
the city under the expressed contract. This case raises the proposition 
that streetcar loading platforms are not dangerous obstructions in the 
street if properly constructed and lighted. 

The duty of a street railway company to make an exact and continu- 
ous inspection of its tracks and equipment is discussed at 83 C,J.S. 346 
as follows: 


"As a general rule, it is the duty of a street 
railroad company to make an exact and continuous in- 
spection of its tracks and equipment, and it is 
liable for injuries resulting therefrom if it fails 
to use reasonable care and diligence to reair a de- 
fect or obstruction which it is its duty to antici- | 
pate and provide against, or which is visible and has 

existed for such length of time as to charge it with 
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knowledge which it would have acquired by proper in- 
spection, even though no complaint thereof was ever 
made to the company. The company is charged with 
notice of a defective condition which it has created; 
and, if a defect is visible, notice to the company is 
not necessary in order to make it liable for an injury 
caused thereby. It is not, however, liable for injuries 
caused by a defect or obstruction of which it has no 
knowledge and which has occurred 80 recently that the 
company could not, in the exercise of ordinary care, 
have discovered and repaired it before the accident. 
On the other hand, where the duty to remedy a defect 
in the street immediately connected with the track is 
affirmative and absolute, notice is not necessary, 
although such rule does not apply where the street 
railroad is operated by a municipality. ve 


CONCLUSION 


it is respectfully submitted that the Court below erred, as @ 


matter of law, in directing a verdict in favor of Appellee, D. C. Transit 
System, Inc. , in these consolidated cases. It is requested that this 
Court enter its order reversing the judgment of the Court below with 
directions that the consolidated cases in Civil Actions, No. 281-57 and 
282-57 in the United States District Court for the District of Columbia 
proceed to trial. 

Respectfully submitted, 


Francis J. Ortman 
1366 National Press Building 
Washington 4, D. C. 


OF COUNSEL: Arthur E. Neuman 
1028 Connecticut Avenue, N. W. 


Raysor and Ortman 
SA eo reseroaliiinigi anne nea 


Washington 4, D. C. Attorneys for Appellants 
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D. C. Transit System, Inc. by Plaintiff 
(Civil Action No. 281-57) . . . 


Answers to Interrogatories Propounded to Defendant, 
D. C. Transit System, Inc., by Plaintiff 
(Civil Action No. 281-57)... .-.+-.se- 


Interrogatories to Defendant, D. C. Transit System, Inc. 
Propounded by Plaintiff, Ann Baker, formerly 
Ann Schiappa (Civil Action No. 282-57) . 


Answers to Interrogatories Propounded to Defendant, 
D. C. Transit System, Inc. by Plaintiff Ann Baker, 
formerly Ann Schiappa (Civil Action No. 282-57). . .-| - 


Answers to Interrogatories Propounded to Defendant, 
D. C. Transit System, Inc., by Plaintiff Ann Baker, 
formerly Ann Schiappa (Civil Action No. 282-57). . .| - 


Pretrial Proceedings Conducted by Assistant Pretrial Examiner, 
Elizabeth Bunten April 7, 1960. (Held Jointly for 
Civil Action No. 281-57 and 282-57) -.-. +. ++ «|; 


Official Transcript of Proceedings June 22 and 23, 1960 
(Covering Civil Actions No. 281-57 and 282-57, 
consolidated for trial. ) . 


(ii) 


IND E X (CONT'D) 


The Verdict and Judgment of the Court (As reported in 
the Docket Entries) (Civil Action No. 281-57)... - 


The Verdict and Judgment of the Court (As reported in 
the Docket Entries) (Civil Action No. 282-57) 


Notice of Appeal (Civil Action No. 281-57) 
Notice of Appeal (Civil Action No. 282-57) 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,949 


VIOLA CHVALA, Administratrix, 
of the Estate of VICTORIA KRIZMAN, 
Deceased, 


Appellant, 
v. 
ERNESTO D. REGALADO, et al., 
Appellees. 


NO. 15, 950 


ANN BAKER, 
Appellant, 
Vv. 
ERNESTO D. REGALADO, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CONSOLIDATED 
JOINT APPENDIX 


VIOLA CHVALA, Administratrix 
of the Estate of 
VICTORIA KRIZMAN, 
deceased 


vs. 
REGALADO, et al. 


DATE 
1957 
Feb. 6 


Feb. 6 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DOCKET 


co 68 08 88 om 88 oF OP 


PROCEEDINGS 


Complaint, appearance, Jury Demand, 
Exhibit Ast 
Summons, copies (3) and copies (8) of 
complaint issued All ser. 2-6-57 

* * * 


Answer of deft. #3 (D. C. Transit System, 

Inc. ) to complt.; cross claim vs. defts. 1&2 

(Ernesto D. Regalado and Carlos Sauma, 

respectively); c/m $-5-57 App Hogan & Hartson filed 


* * * 


Interrogatories by pltff. to deft. #3; 
c/m 11-29-58 filed 


Objections of deft. D. C. Transit to interrogatories; 
c/m 12-9-58 M.C. 12-9-58. filed 


Answer to interrogatories, c/m 12-17-58 


Withdrawal of pltff's interrogatory #12 and the 
objections of deft D. C. Transit System, Inc. 
to interrogatories #18, 14, 15 and 16 per all 
counsel 


DATE 
1959 (cont'd) 
Mar. 10 


‘with the Travelers Indemnity Co. approved 
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CIVIL DOCKET (CONT'D) 
PROCEEDINGS 


Ans. of Richard W. Turner to interrogatories 
propounded to deft #1 (#3); c/m 3-10-59 


* * * 


Pretrial Proceedings Discovery to remain open. 


not to interfere with trial (Assistant Pretrial 
Examiner) (signed 4-7-60) 


*x * * 


Trial resumed; same jury and alternatives; 
Verdict for deft D. C. Transit System, Inc. 
as to complaint and also as to cross claim of 
deft Regalado, by direction of the Court 

(Rep Nevitt) Holtzoff, J. 


Verdict and judgment for deft D. C. Transit 
System. (by direction) (N) Holtzoff, J. 


Motion (Oral) of pltfs for a mistrial heard 
and motion granted. Holtzoff, J. 


Order withdrawing a juror and passing case 
for reassignment (N) Holtzoff, J. 


* * &* 


Transcript of proceedings, June 22 & 23, 1960 
VolI PP. 1-36 (reported by Gerald Nevitt. 
Court's copy) 


Notice of Appeal by pltf Deposit by Ortmand 
$5.00; copies mailed Harry A. Finney and 
Frank Roberson 


Cost bond on appeal of pltf in sum of $250. 00 


and 
* * * 


? 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


C. A. 282-57 


CIVIL DOCKET 
PROCEEDINGS 


Complaint, appearance, Jury Demand 
Summons, copies (3) and copies (8) of 
complaint issued. All ser 2-6-57 
* * * 
Answer of deft. #3 (D. C. Transit System, Inc. ) 


to complt; cross claim vs. defts 1 & 2 (Ernesto 
D. Regalado and Carlos Sauma, respectively); 


c/m $-5-57 App. Hogan & Hartson 


* * * 


Interrogatories by pltff to deft. #3; c/m 
11-29-58 


Objections of defts. Dr-Gr-Fransit to 
interrogatories, c/m 12-9-58 
MC 12-20-58 


Answer of deft. #3 to interrogatories, c/m 
12-17-58 
x * * 


Withdrawal by counsel of pltffs. interrogatory 
#12 & objections of deft. #3 to pltffs Interroga- 
tories 13, 14, 15 & 16 


Answer of deft. 1(#3) to interrogatories, 
c/m 3-10-59 
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CIVIL DOCKET (CONT'D) 
PROCEEDINGS 


Trial resumed; same jury and alternatives; 
Verdict for deft D. C. Transit System, Inc. , 
as to complt and also as to cross claim of deft. 
Regalado, by direction of the Court. 

(Rep. Nevitt). Holtzoff, J. 


Verdict and judgment for deft. D. C. Transit 
System, Inc. by direction of the court (N) 
Holtzoff, J. 


Motion (oral) of pltfs for a mistrial heard and 
motion granted. Holtzoff, J. 


Order withdrawing a juror and passing case 
for reassignment. (N) Holtzoff, J. 


* * * 


Transcript of proceedings June 22 & 23, 1960. 
(Rep. Gerald Nevitt) pp 1-36 


Notice of appeal by pltff. from order 6-23-60 
Copy to Finney & Roberson. Deposit 
$5.00 by Ortman. 


Cost bond on appeal by pitff. in sum of 
$250. 00 with the Travelers Indemnity Co. 
approved. 
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[Filed February 6, 1957] 
IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


VIOLA KRIZMAN, 
Administratrix of the Estate of 
VICTORIA KRIZMAN, Deceased 
264 Prospect Avenue 
Cadogan, Pennsylvania, 
Plaintiff 
vs. Civil Action No. 281-57 


ERNESTO D. REGALADO 
2325 42nd Street, N. W., Apt. 321 


Washington, D. C. 
and 


CARLOS SAUMA 

2325 42nd Street, N. W., Apt. 321 
or Georgetown University Hospital 
Washington, D. C. 


and 


D. C. TRANSIT SYSTEMS, INC., 2 
corporation 

36th and M Streets, N. W. 
Washington, D. C. 


Defendants 
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COMPLAINT FOR DAMAGES FOR WRONGFUL DEATH 


COMPLAINT FOR DAMS SS eee 


1. Jurisdiction of this Court is founded upon the Code of Laws 
for the District of Columbia and more particularly Title 11, Chapter 3, 
Section 301, et seq. D. C. Code (1951 Edition) and Title 16, Chapter 12, 
Section 1201, et seq. D. C. Code (1951 Edition). 

2. The plaintiff is a citizen of the United States and a resident 

of the State of Pennsylvania and is suing as the Administratrix of the 
Estate of Victoria Krizman, deceased, having been appointed Administratrix 
by the United States District Courtfor the District of Columbia holding 2 
Probate Court, as evidenced by Exhibit A attached hereto and made a part 
hereof. : 


3. The defendant, Ernesto D. Regalado, so far as your 
plaintiff knows, is not a citizen of the United States but is a resident 
of the District of Columbia. 

4. The defendant, Carlos Sauma, so far as your plaintiff 
knows, is not a citizen of the United States but is a resident of the District 
of Columbia. 

5. The defendant, D. C. Transit Systems, Inc., so far as your 
plaintiff knows is a domestic corporation having its principal office and 
place of business in the District of Columbia. 

6. On January 12, 1957, on Wisconsin Avenue, N. W., south 
of its intersection with Upton Street, N. W., in the District of Columbia, 
the decedent, Victoria Krizman, was a passenger in an automobile owned 
by the defendant Ernesto D. Regalado and operated with his knowledge and 
consent by the defendant Carlos Sauma, which automobile collided with a 
street car loading platform and then hit a large tree. 

7. The defendant Ernesto D. Regalado or the defendant Carlos 
Sauma or all of said defendants, wilfully, negligently or unlawfully, and 
in violation of the Traffic Laws and Regulations for the District of Columbia 
drove or caused or allowed to be driven the said automobile aforementioned 
so as to collide with the aforesaid streetcar loading platform with such 
force as to cause it to veer off of its course and forcefully strike a 
large tree. Asa result of said negligence the decedent, Victoria Krizman, 
sustained certain injuries causing her death on January 12, 1957. 

8. On January 12, 1957, at and prior to the time of the accident 
complained of herein, the defendant D. C. Transit Systems, Inc., 
wilfully, negligently or unlawfully, and in violations of the laws then and 
there in effect in the District of Columbia, failed to maintain and light 
the said streecar loading platform so as to distinguish the same. Asa 
result of said negligence the defendant D. C. Transit Systems, Inc. , con- 
tributed directly to the cause of the accident referred to herein which 
resulted in the decedent, Victoria Krizman, sustaining certain injuries 
causing her death on January 12, 1957. 
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9. Asa result of said wrongful and/or negligent and/or unlawful acts 
the defendants in causing the death of said decedent the heir at law, next of 
kin and dependents of said decedent, namely, her mother, Viola Krizman, 
and her three sisters, Eugenia Krizman, Veronica Krizman and Martha 
Hewitt, have sustained pecuniary loss by virtue thereof. 

10. Plaintiff further avers that said negligent and/or wrongful and/or 
unlawful acts of the defendants, in causing the death of said decedent were 
such that if death had not ensued would have entitled said decedent to have 
maintained an action against the defendants during her lifetime, and to have 
recovered damages, but that no such action for damages was ever brought 
by said decedent, nor did said decedent recover damages therefor during 
her lifetime. 

WHEREFORE, the'premises considered, the plaintiff demands judg- 
ment against the defendant's and each of them in the sum of ONE HUNDRED 


FIFTY THOUSAND DOLLARS ($150, 000. 00), plus costs. 


/s8/ Francis J. Ortman 
Attorney for Plaintiff 

1366 National Press Building 
Washington 4, D. C. 

District 7-0946 


DEMAND FOR TRIAL BY JURY 
The plaintiff demands a trial by jury of all issues raised herein. 
/s/ Francis J. Ortman 


Form No. 55 EXHIBIT "A" 


In the United States District Court for the District of Columbia 
holding a Probate Court, 
District of Columbia, 
to wit: 
THE UNITED STATES OF AMERICA 
To all persons to whom these presents shall come 
Greeting: 

KNOW YE, that on the 29th day of January A. D., 1957, Administration 
of all the money, goods, chattels, rights and credits of Victoria Krizman 
late of the District of Columbia deceased, was, by the United States District 
Court for the District of Columbia, holding a Probate Court, aforesaid, 
granted and committed unto Viola Krizman and x 
who as Administrat rix of the Estate of the said deceased, first executed 


an undertaking to the United States, with good and sufficient security approved 
by the said Court, in the penalty of | One Thousand | Dollars, 


conditioned for the faithful performance of her trust, and took the 


oath prescribed and required by law; and whose appointment is unrevoked 
and still in force. 
Witness, the Honorable Bolitha J. Laws, | ’ 
Chief Judge of said Court, this fourth | day of 
February ,A.D., 19 57. 
ATTEST: 


/s/ Arthur P. Smith 


ea a eer —“Te a 
Deputy Register of Wills for the District of Columbia, 
Clerk of the Probate Court. 


91,911 
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[Filed February 6, 1957] 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


ANN SCHIAPPA 
923 Cox Avenue 
Chillum Terrace, Maryland, 


Plaintiff ) 
vs. : Civil Action No. 282-57 


ERNESTO D. REGALADO 
2325 42nd Street, N. W., Apt. 321 
Washington, D. C. 


and 


CARLOS SAUMA 

2325 42nd Street, N. W., Apt. 321 
or Georgetown University Hospital 
Washington, D. C. 


and : 


D. C. TRANSIT SYSTEMS, INC., a 
corporation 

36th and M Streets, N. W. 
Washington, D. C. 


Defendants 


COMPLAINT 
(Personal Injuries) 

1. Jurisdiction of this Court is founded upon the Code of Laws for 
the District of Columbia'and more particularly Title 11, Chapter 3, Section 
301, et.seq. D. C. Code (1951 Edition). 

2. The plaintiff is a citizen of the United States anda resident of the 
State of Maryland. 

3. The defendant, Ernesto D. Regalado, so far as your plaintiff 
knows, is not a citizen of the United States but is a resident of the District 
of Columbia. 

4. The defendant, Carlos Sauma, so far as your plaintiff knows, is not 
2 citizen of the United States but is a resident of the District of Columbia. 
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5. The defendant, D. C. Transit Systems, Inc., so far as your 
plaintiff knows is a domestic corporation having its principal office and place 
of business in the District of Columbia. 

6. On January 12, 1957, on Wisconsin. Avenue, N. W., south of its 
intersection with Upton Street, N. W., in the District of Columbia, the plain- 
tiff, Ann Schiappa, was a passenger in an automobile owned by the defendant 
Ernesto D. Regalado and operated with his knowledge and consent by the 
defendant Carlos Sauma which automobile collided with a street car loading 
platform and then hit a tree. 

7%. The defendant Ernesto D. Regalado or the defendant Carlos Sauma 
or all of said defendants, wilfully, negligently or unlawfully, and in violation 
of the Traffic Laws and Regulations for the District of Columbia drove or 
caused or allowed to be driven the said automobile aforementioned so as to 
collide with the aforesaid street car loading platform with such force as to 
cause it to veer off of its course and forcefully strike a large tree. Asa 
result of said negligence the plaintiff, Ann Schiappa, sustained severe and 
permanent personal injuries including a fracture of the femur of the right 


leg, injuries to the head, injury to two cervical vertebraes, internal injuries, 


laceration of index finger of the left hand and was otherwise injured as will be 
shown by competent medical evidence, was prevented from continuing in her 
employment, suffered great pain of body and mind, and incurred and is con- 
tinuing to incur expenses for medical attention and hospitalization in a sum 
which may not now be fully determined. 
8. On January 12, 1957 at and prior to the time of the accident com- 
plained of herein, the defendant D. C. Transit Systems, Inc., wilfully, 
negligently or unlawfully and in violation of the laws then and there in effect 
in the District of Columbia, failed to maintain and light the said streetcar 
loading platform so as to distinguish the same. As a result of said negligence 
the defendant D. C. Transit Systems, Inc., contributed directly to the severe 
injuries referred to herein sustained by the plaintiff, Ann Schiappa, on 
January 12, 1957. 
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WHEREFORE, plaintiff demands judgment against the defendants 
and each of them in the sum of ONE HUNDRED FIFTY THOUSAND DOLLARS 
($150, 000. 00) plus costs. 


/s/ Francis J. Ortman 
Attorney for Plaintiff 

1366 National Press Building 
Washington 4, D. C. 

District 7-0946 


DEMAND FOR TRIAL BY JURY 


The plaintiff demands a trial by jury of all issues raised herein. 
/s/ Francis J. Ortman 


[Filed March 5, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


VIOLA KRIZMAN 
Administratrix of the Estate of 
Victoria Krizman, deceased, 
Cadogan, Pennsylvania 


Plaintiff 
v. 


ERNESTO D. REGALADO 
2325 42nd Street, N. W., 


) 
) 
) 
) 
, 
Civil Action No. 281-57 
) 
Washington, D. C. ‘ 
) 
) 
) 
) 
) 
) 
) 
) 
) 


SAUMA 
2325 42nd Street, N. W., 
Washington, D. C. 


D. C. TRANSIT SYSTEM, INC. 
a corporation, 

36th and M Streets, N. W. 
Washington, D. C. 


Defendants 
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ANSWER OF DEFENDANT D. C. TRANSIT SYSTEM, INC. 'TO 
COMPLAINT AND CROSSCLAIM AGAINST DEFENDANTS ERNESTO 
D. REGALADO AND CARLOS SAUMA | 


First Defense 

The complaint fails to state a claim against this defendant upon which 
relief can be granted. 

Second Defense 

1. Defendant admits that in the early morning hours of Janvary 12, 
1957, an automobile owned by defendant Ernesto D. Regalado and operated 
with his permission by defendant Carlos Sauma, in which plaintiff's decedent 
was a passenger, negligently came in contact with the side of a streetcar 
loading platform on Wisconsin Avenue near its intersection with Upton Street, 
N. W., in the District of Columbia, and thereafter collided with a tree. 

2. Defendant admits that plaintiff's decedent died as a result of 
injuries sustained in the accident, however, it is without knowledge or 
information sufficient to form a belief with respect to the truth of the allega- 
tions of damage contained in the complaint, and therefore demands strict 
proof thereof. | 

3. Defendant denies that the damages allegedly sustained occurred as 
a result of negligence or breach of duty attributable to it and further denies 
each and every other material allegation of the complaint which is not herein 
specifically answered. | 

Third Defense 


The negligence of plaintiff's decedent contributed in bringing about 


whatever damages may have been sustained. 
Fourth Defense 
The damages allegedly sustained occurred as the result of the negli- 
gence and carelessness of defendant Carlos Sauma which is attributable in 
whole or in part to the plaintiff's decedent. 
Fifth Defense 
Plaintiff's decedent assumed the risk of any injuries and damages which 


may have been sustained. 
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CROSSCLAIM AGAINST DEFENDANTS ERNESTO D. REGALADO 
AND CARLOS SAUMA 

The accident which forms the basis for plaintiff's claim occurred 
in the District of Columbia on Wisconsin Avenue near its intersection with 
Upton Street, N. W. on January 12, 1957 when the automobile in which 
plaintiff's decedent was a passenger came in contact with a streetcar 
loading platform and thereafter collided with a tree. Plaintiff charged in: 
the complaint that the injuries and damages sustained resulted from the 
negligence of defendants Regalado and Sauma, and that the negligence of 
the defendant D. C. Transit System, Inc. contributed thereto. In the 
event that it should be found that this defendant or any of its servants, 
agents or employees was negligent, which negligence is denied, such 
negligence was passive or secondary and the damages sustained by plaintiff's 
decedent, if any, resulted from the active and primary negligence of defen- 
dant Carlos Sauma in the operation by him of an automobile in a negligent 
and careless manner, and in violation of motor and traffic regulations then 
and there in force and effect. Such negligence is attributable to the 
defendant Regalado as the owner of the automobile involved. If the 
defendant D. C. Transit System, Inc., is determined to be partially 
responsible, the liability imposed will have been caused in whole or in 
part by the negligence aforesaid on the part of defendants Regalado and 
Sauma. Accordingly, defendants Regalado and Sauma are answerable over 
to this defendant for all or 2 contributable portion of any sums which may 
be adjudged in favor of the plaintiff against defendant D. C. Transit System, 
Inc., in this action. 

WHEREFORE, defendant D. C. Transit System, Inc. , demands 
judgment against the defendants Ernesto D. Regalado, Carlos Sauma, for 
all or a contributable portion of any sum which may be adjudged in favor 
of the plaintiff against it, together with interest, the costs of this action, 
and all other further and proper relief in the premises. 
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HOGAN & HARTSON 
By /s/ John P. Arness 


Attorneys for Defendant 

D. C. Transit System, Inc. 
810 Colorado Building 
Washington, D. C. 


* * * kk * * OK 


[Filed March 5, 1957] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Ann Schiappa 
923 Cox Avenue 
Chillum Terrace, Maryland 


Plaintiff 
Vv 


Ernesto D. Regalado 
2325 42nd Street, N. W. 
Washington, D. C. 


Carlos Sauma 
2325 42nd Street, N. W. 
Washington, D. C. 


D. C. Transit System, Inc. 
a Corporation, 

36th and M Streets, N. W. 
Washington, D. C. 


Defendants 


ANSWER OF DEFENDANT D.C. TRANSIT SYSTEM, 

INC. TO COMPLAINT AND CROSSCLAIM AGAINST 

DEFENDANTS ERNESTO D. REGALADO AND 
CARLOS SAUMA 


Civil Action No. 282-57 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


First Defense 
The complaint fails to state a claim against this defendant 
upon which relief can be granted. | 
Second Defense 
1. Defendant admits that in the early morning hours of January 
12, 1957 an automobile owned by defendant Ernesto D. Regalado and operated 
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with his permission by defendant Carlos Sauma, in which plaintiff was a 
passenger, negligently came in contact with the side of a streetcar loading 
platform on Wisconsin Avenue near its intersection with Upton Street, 

N. W. in the District of Columbia, and thereafter collided with a tree. 

2. Defendant is without knowledge or information sufficient to 
form 2 belief with respect to the truth of the allegations of injury and 
damage contained in the complaint, and therefore demands strict proof 
thereof. 

3. Defendant denies that the injuries and damages allegedly 
sustained occurred as a result of negligence or breach of duty attributable 
to it and further denies each and every other material allegation of the 
complaint which is not herein specifically answered. 

Third Defense 

The negligence of the plaintiff contributed in bringing about what- 

ever injuries and damages may have been sustained. 
Fourth Defense 

The injuries and damages allegedly sustained occurred as the 
result of the negligence and carelessness of defendant Carlos Sauma which 
is attributable in whole or in part to the plaintiff Ann Schiappa. 

Fifth Defense 

Plaintiff assume d the risk of any injuries and damages which 

may have been sustained. 


CROSSCLAIM AGAINST DEFENDANTS ERNESTO D. 
REGALADO AND CARLOS SAUMA 


The accident which forms the basis for plaintiff's claim occurred 
in the District of Columbia on Wisconsin Avenue near its intersection with 
Upton Street, N. W. on January 12, 1957 when the automobile in which 
plaintiff was a passenger came in contact with a streetcar loading platform 
and thereafter collided with a tree. Plaintiff charged in her complaint 
that the injuries and damages sustained resulted from the negligence of 
defendants Regalado and Sauma, and that the negligence of the defendant 
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D. C. Transit System, Inc. contributed thereto. In the event that it 
should be found that this defendant or any of its servants, agents or 
employees was negligent, which negligence is denied, such negligence 
was passive or secondary and the injuries and damages sustained by 
plaintiff, if any, resulted from the activ (sic) and primary negligence 

of defendant Carlos Sauma in the operation by him of an automobile in 

a negligent and careless manner, and in violation of motor and traffic 
regulations then and there in force and effect. Such negligence is attributable 
to the defendant Regalado as the owner of the automobile involved. If the 
defendant D. C. Transit System, Inc. , is determined to be partially 
responsible, the liability imposed will have been caused in whole or in 
part by the negligence aforesaid on the part of defendants Regalado and 
Sauma. Accordingly, defendants Regalado and Sauma are answerable 
over to this defendant for all or a contributable portion of any sums 


which may be adjudged in favor of the plaintiff against defendant D. C. 
Transit System, Inc., in this action. | 

WHEREFORE: Defendant, D. C. Transit System, Inc., demands 
judgment against the defendants Ernesto D. Regalado, Carlos Sauma, for 
all or a contributable portion of any sum which may be adjudged in favor 


of the plaintiff against it, together with interest, the costs of this action, 
and all other further and proper relief in the premises. 
HOGAN & HARTSON 


By /s/ John P. Arness 
Attorneys for Defendant 

D. C. Transit System, Inc. 
810 Colorado Building 


Washington, D. C. 
x * * kK * 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION. 


VIOLA KRIZMAN, Administratrix) 
of the estate of VICTORIA 
KRIZMAN, Deceased. 


Plaintiff. 
| 


Civil Action No. 281-57 


Vv. 


ERNESTO D. REGALADO 
CARLOS SAUMA 

D. C. TRANSIT SYSTEM, INC., 
a corporation. 


Ne te itt 


Defendants. 
INTERROGATORIES TO DEFENDANT D. C. TRANSIT SYSTEM, INC. 


ES TO DEFENVANS, = = ee 


— 


To: D. C. Transit System, Inc., 
a corporation 
c/o John P. Arness, Esquire 
Hogan & Hartson 
810 Colorado Building 
Washington, D. C. 


The following interrogatories are addressed to you, pursuant 
to Rule 33 of the Federal Rules of Civil Procedure. An officer or agent 
of the defendant corporation is required to answer these interrogatories 
separately and fully, in writing, under oath, and to serve a copy on the 
undersigned attorney for plaintiff, within 15 days after service of the 
interrogatories as indicated below: 

1. State when the concrete loading platform described in the 
complaint and answer filed herein, which is the concrete streetcar load- 
ing platform on the east side of Wisconsin Ave., N. W., south of its 
intersection with Upton Street, N. W., was constructed. 

2. State who constructed said platform and at whose expense. 

3. Give all physical dimensions of the aforesaid platform. 

4. Prior to and including January 12, 1957, describe what 
maintenance, if any, was performed by the D. C. Transit System, Inc. 
or its predecessor in interest Capital Transit Company. 


19 


5. Prior to andincluding January 12, 1957, describe the 
the markings employed by the D. C. Transit System, Inc. or |its pre- 
decessor in interest Capital Transit Company. 

6. Prior to and including January 12, 1957, did said platform 
contain a traffic directional signal or other elevated marker 2 


| 


7. If the answer to the aforegoing interrogatory is |in the 
affirmative, give complete description of same. 

8. Prior to and including January 12, 1957, were lights of 
any description employed to light the concrete platform by D./C. Transit 
System, Inc. or its predecessor in interest Capital Transit Company, so 
as to denote the presence of same? | 

9. If your answer to the foregoing is in the affirmative, give 
a description of the lighting employed. 

10. From the time of the construction of the aforementioned 
loading platform through January 12, 1957, itemize any prior|accidents 
occurring at the site of the platform, containing in your itemization, the 
following: | 

(a) The date and time of such accident; 
(b) The nature of such accident; 


(c) The names and last known addresses | 
of the person or persons involved 
in such accidents. 


11. Give the names and last known addresses and position with 
the corporation of the person or persons in charge of maintaining, mark- 
ing and lighting of the aforedescribed concrete loading platform and 
other loading platforms used by the D. C. Transit System, Inc., or 
its predecessor in interest Capital Transit Company. 

12. Give the location of any loading platforms used by the 
D. C. Transit System, Inc. or its predecessor in interest Capital 
Transit Company in the District of Columbia, and/or Maryland, using 
electric illumination to denote the presence of the platform, and describe 
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the device employed for such illumination and the purpose of electric 
illumination at these particular platforms, and by whom such device 
was installed. 

13. Give the name and last known address of all persons known 
to have been witnesses to the occurrence which is the subject matter of 
this litigation. 

14, Give the names and last known addresses of all persons 
known to have been at the scene of the occurrence or who came to the 
scene shortly thereafter. 

15. Give the name and last known addresses of any persons 
not hithertofore mentioned, who have knowledge of relevant facts in con- 
nection with the occurrence that is the subject matter of this litigation. 

16. Have all agents, servants, representatives, who may 
have information to enable you to fully and adequately answer these 
interrogatories been fully questioned? 


/s/ Francis J. Ortman 
1366 National Press Bldg. 
Washington, D. C. 
Attorney for Plaintiff. 


x * * * * * x * * * 


SS 


[Filed December 17, 1958] 
ANSWERS TO INTERROGATORIES PROPOUNDED TO 
DEFENDANT D. C. TRANSIT SYSTEM, INC. 


i. Between October 10, 1941 and December 17, 1941. 

2. The District of Columbia contracted for the installation of this plat- 
form at the expense of the District of Columbia. The contractor 
is unknown to this defendant. 

3. The platform is 5feet in width and approximately five inches in 
height. The latter varying with street surfacing improvement. 
Its overall length is 71 feet. There is a six foot ramp on the 
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north end which decreased in height to street level at the 
north end. On the south end there is a nose with a six foot 
radius. The socket holding the platform sign is located 
12 feet north of the nose and 2 feet east of the west side of 
the platform. 
Separate individual records of loading platforms as to maintenance 
and repairs are not maintained. Platforms are periodically 
inspected and under observation by employees at frequent 
intervals. Damage or defects, if any, are promptly reported 
and repaired. 
Defendant is unable to understand or answer this interrogatory as 
phrased. 
Yes. 
The sign at this location is known as the double arrow sign and directs 
traffic to either side of the platform. The sign consists of two 


eighteen inch by eighteen inch sheets of aluminum covered with 
#2271 yellow wide angle Scotchlite Reflective Sheeting. There 
is no painted surface with the exception of black arrow image 


and the border. These signs are mounted on a single one and 
one-half inch pipe set into a socket in the platform twelve feet 
back from the receiving end of the platform. The bottom of the 
lower sign is twenty-five and one-half inches above the platform. 
The bottom of the upper platform is seventy-nine and three- 
fourths inches above the platform. The overall height to the 
top of the upper sign is one hundred and two inches. — 
8. No electric lighting devices were used by D. C. Transit System, Inc. 
or Capital Transit Company. However, the approved Scotchlite 
signs are reflective lighting devices which reflect back the lights 
from approaching vehicles as well as street lights and building 
lights. 
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9. See answer to interrogatory number 8. 
10. The D. C. Transit System, Inc. keeps an index of accidents as to 
the date and as to the names of persons involved, but does 
not keep an index as to the place of accidents and is, there- 
fore, unable to answer this interrogatory. 
E. W. Coherd, 7930 Georgetown Road, Bethesda, Maryland. Buildings 
aes Supervisor. 
At the time of the accident in question, the D. C. Transit System, Inc. 
did not use any electrical lighting devices to illuminate loading 
platforms in the District of Columbia. Objection has been filed 
to this interrogatory in part. 
Ann Schiappa Baker, 7904 Kruger Drive, Adelphi, Maryland. 
Carlos Sauma,| 2325 42nd Street, N. W., Washington, D. C. 
Roberto Mathies, 2325 42nd Street, N. W., Washington, D. C. 
All witnesses listed in answer to interrogatory number 13 and in 
addition thereto: 
Charles H. Wagner, Metropolitan Police Department, Washington, D. C. 
Stuart X. Williams, Metropolitan Police Department, Washington, D. C. 
Harold Gipe, Metropolitan Police Department, Washington, D. C. 
Henry W. Fearnow, 4541 44th Street, N. W., Washington, D. C. 
Various unknown policemen and firemen. 
Herman Gochénour, 3927 North Glebe Road, Arlington, Virginia. 
Photographer. 
15. Objection has been filed. 
16. Objection has been filed. 
/s/ Morris Fox [SEAL] 


DISTRICT OF COLUMBIA, SS: 
I, Morris Fox, being first duly sworn according to law, say 

and depose that I am First Vice President forthe D. C. Transit System, 

Inc. , and that I have read the foregoing answers by me subscribed and 
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know the contents thereof, and that I verily believe the said answers 
to be true. 
/s/ Morris Fox [SEAL] 
Subscribed and sworn to before me this __s day of 1958 


/s/ 
Notary Public, District of Columbia 
x* * * * * *€* € K KK * 


[Filed March 10, 1959] 
ANSWERS TO INTERROGATORIES PROPOUNDED TO 
DEFENDANT D. C. TRANSIT SYSTEM, INC. 

15. The only persons known to Transit in addition to those already 
given who may have knowledge of relevant facts are: 
Enrico Anciola, 2208 Colston Drive, Silver Spring, Maryland 
Jean Riddle, address unknown. | 
Herman E. Gochenour, 3927 North Glebe Road, Arlington, Virginia. 
A. F. Sparshott, 1811 North Edgewood Street, Arlington, Virginia. 
A member of the staff of the Public Utilities Commission. 

16. To the best of our ability all have been questioned. Additional 
investigation and trial preparation may reveal other persons 
who will be able to give testimony on the relevant issues 


involved herein. Such persons have not presently been 


selected as witnesses by defendant. 

/s/ Richard W. Turner [SEAL] 
DISTRICT OF COLUMBIA, SS: 

I, Richard W. Turner, being first duly sworn according to law, 
say and depose that Iam Claims Attorney for the D. C. Transit System, 
Inc. , and that I have read the foregoing answers by me subscribed and 
know the contents thereof, and that I verily believe the said answersto 


be true. /s/ Richard W. Turner 
* * * * * * * * * * 
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IN THE UNITED STATES DSTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 


ANN SCHIAPPA, now ) 
Mrs. Carol L. Baker, 
7904 Kreeger Drive, 
Adelphia, Maryland, 


Plaintiff. 
v. 


ERNESTO D. REGALADO 

CARLOS SAUMA 

D. C. TRANSIT SYSTEM, INC. 
a corporation, 


Civil Action No. 282-57. 


Defendants. 


) 
) 


INTERROGATORIES TO DEFENDANT, D. C. TRANSIT SYSTEM, INC. 


D. C. Transit System, Inc., 
a corporation 

c/o John P. Arness, Esquire, 
Hogan & Hartson 

810 Colorado Building 
Washington, D. C. 


( Balance of this pleading is identical to Interrogatories To Defendant, 
D. C. Transit System, Inc., in Case No. 281-57, supra, page 18.) 


named 


[Filed December 17, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANN SCHIAPPA, et al., 

Plaintiffs 

vs. Civil Action No. 282-57 
D. C. TRANSIT SYSTEM, INC., etal., 

Defendants 


ANSWERS TO INTERROGATORIES PROPOUNDED TO DEFENDANT 
D.. C.. TRANSIT SYST. INC. 


(Balance of this pleading is identical to Answers to Interrogatories propounded 
to Defendant D. C. Transit System, Inc., in Case No. 281-57, supra, page 20. ) 


— nn 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ANN SCHIAPPA, et al., ) 
Plaintiffs 

vs. ) Civil Action No. 282-57 
D. C. TRANSIT SYSTEM, INC., et al., 
Defendants ) 


ANSWERS TO INTERROGATORIES PROPOUNDED TO DEFENDANT 
D. C. TRANSIT SYSTEM, INC. 
(Balance of this pleading is identical to Answers to Interrogatories Propounded 
to Defendant D. C. Transit System, Inc., in Case No. 281-57, supra, page 23.) 


[Filed May 2, 1960] 


TRANSCRIPT OF PRETRIAL 
PROCEEDINGS 


KRIZMAN, Administratrix 
vs. 
REGALADO, et al., 281-57 and 282-57 


BAKER 
vs. 
REGALADO, et al. 


April 7, 1960 


C. A. 281-57 -- Wrongful death action. 
C. A. 282-57 -- Negligence action for personal injuries. 


UNDISPUTED FACTS: 
On Jan. 12, 1957, about 3:00 a.m. o'clock, Victoria Krizman, 
daughter of P administratrix in C. A. 281-57, and Ann Schiappa, now Ann 
Baker, P in 282-57 were passengers in an automobile titled in the name of 
D. Regalado, which was being operated by D Sauma, in a northerly direction 
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on Wisconsin Ave., N. W., D. C., south with the intersection with 
Upton St., N. W. Said automobile collided with a streetcar loading plat- 
form located south of Upton St. on the east side of Wisconsin Ave. , and 
thereafter collided with a tree located in the tree space between the curb 
and sidewalk on the east side of Wisconsin Ave. south of the intersection 
with Upton. One Robert Mathies, not a party to this action, was also a 
passenger in the automobile. 

Victoria Krizman died as a result of the accident, and P Baker 
(nee Schiappa) sustained injuries therein. 

The speed limit on Wisconsin Avenue at Upton St., N. W., at the 
time of the accident was 25 mph. 

PLAINTIFFS contend that the automobile was being operated by 
D Sauma with the knowledge and consent of the owner D Regalado, and that 
the accident was caused by the following negligence of the Defendants: 

As to DS Sauma and Regalado: 


Failure to operate vehicle at speed which was reasonable 
and prudent under the circumstances (Sec. 22a) 


Operating vehicle in excess of speed limit namely 25 mph 
(Sec. 22b) 


AstoDD. C. Transit System: 


Failure to maintain, mark, and light the streetcar 
loading platform as required by Public Law 637, 
84th Congress, appropriation for D. C. Dept. of 
Vehicles and Traffic, and D. C. Appropriation 
Act of 1941 (which authorized construction of this 
loading platform) and applicable sections of the 
D. C. Traffic & PUC Regulations | 


INJURIES: 
Victoria Krizman: Loss of life 
Special Damages: 


Funeral Expenses (Faykosh Funeral Home) $1, 142. 00 
Grave marker (Enterline Est. Monument Bldrs. ) 165.00 


‘Cemetery lot (St. Joseph's Cemetery 
Ki 


> 


Funeral Service 


30. 00 
25. 00 
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Loss of contribution of decedent to support 
of P mother & minor sisters of decedent, 
Veronica Krizman (16 years at time of 
decedent's death) 

Total Special Damages. 


Ann Schiappa Baker: 

Oblique, comminuted fracture, mid third, right femur requiring 
traction and full hip spica cast with subsequent physical therapy. 

Fracture thru the lamina of the 5th cervical vertebra, left side, 
with slight displacement of the fragments; also a compression fracture of 
the C-6 vertebra, both requiring traction, use of a fracture board and bed- 
rest. 


Laceration of the left hand. 

Brain concussion. (hand written and initialled FJO) 

Pain, suffering, mental anguish and nervousness. 
Permanent: 


Weakness and limitation of motion and function of the right leg 
and hip (15%). 

Pain and suffering 
Special Damages: 


Central Dispensary & Ene rgency Hospital 
(Jan. 12 to Feb. 27, 1957) $ 952. 60 


X-rays (Drs. Groover, Christie & Merritt) . 225. 00 


Dr. Frank N. Hend -' Attending physician 
(Jan. 12, 1957.- Apr. 8, 1959) 550. 00 


Dr. Norman H. Horowitz - Neurologist 150. 00 


Dr. Weston Bruner, Jr., M. D. 
Philip J. Lowenthal, M. D. 
& Associates (Anesthesiology) 25. 00 


Hospital Ambulance, Oxygen & Equipment 
Co. , Inc. 22. 50 


Transportation (to & from doctors) 36. 00 


Misc. medication; crutches; rental of 
hospital bed with trapeze 25. 00 


Total medical expenses to date.............. 1, 986. 10 
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Loss of earnings - O'Boyle Tank Lines 
Jan. 12, 1957 - May 26, 1957 

18 weeks at $60 per week 

Total special damages to date 


DEFENDANT Regalado denies all allegations of negligence on his 
part and denies that D Sauma was operating the automobile with his knowledge 
or consent and denies D Sauma was his employee, agent or servant. D 
Regalado asserts that at the time of the accideht he was out of the U. S.; 
that he was only part owner of the automobile operated by D Sauma, and that 
the co-owners Mathies, who was present in the car at the time of the accident, 
and one Duenas had been in possession and control of the automobile for some 
time prior to the accident. ; 

D Regalado further asserts that decedent Victoria Krizman and P 
Ann Schiappa Baker assumed the risk of the accident and injury and/or were 
guilty of contributory negligence in that: 


(1) All of the occupants of the car including the driver 
had been drinking intoxicating beverages together 
for some time prior to the accident; 


(2) Ps intestate Krizman and P Baker entered the automobile 
knowing that the driver D Sauma was in no condition 
to drive due to intoxication and 


(3) Ps intestate Krizman and P Baker failed to protest 

as to'D Sauma negligent manner of driving. 

DEFENDANT Sauma denies that the accident was in any way caused 
by negligence on his part and contends that the accident was caused by the 
negligence of D D. C. Transit in failing to light the streetcar loading platform 
in any way, the other illumination on the scene being poor. D asserts that at 


all times he operated the vehicle at a reasonable and proper rate of speed. 


D Sauma contends further, if negligence on his part be proved, 
that decedent Krizman and P Baker assumed the risks and/or were contribu- 
tory negligent in the respects alleged by D Regalado, as above. 
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DEFENDANT D. C. Transit Co. System denies all allegations of 
negligence on its part, denies that any negligent maintenance of the loading 
platform was the cause of the accident and contends that the accident was 
caused by the negligence of D Sauma in the respects charged by a and in 
addition by negligence of D Sauma in: 

Driving while under the influence of alcohol (Sec. 20) 

Failing to operate vehicle so as to avoid colliding (Sec. 22a) 

Failure to control vehicle so as to avoid colliding 

Failure to keep proper lookout 

Reckless driving (Sec. 21) 

DD.C. Transit further contends the negligence of D Sauma was 
imputable to decedent Krizman & P Baker, who were jointly involved with 
D Sauma & Mathies in the entertainment enterprise of the evening. 

D Transit System further contends that decedent Krizman and P 
Baker assune d the risk of any injuries and damages which may have been 
sustained and/or were contributorily negligent in the respects innumerated 
by D Regalado. 

COUNTERCLAIM: Regalado vs Sauma and D. C. Transit 

D Regalado crossclaims against Sauma for indemnity or 
contribution and D. C. Transit for contribution, in the event either P 
recovers against him. 


SAUMA'S ANSWER TO REGALADO CROSSCLAIM: 
D Sauma denies negligence and asserts further that he operated 
the vehicle with permission of D Regalado and the other co-owners, one of 
whom, Mathies, was present in the automobile; that consequently the owners 
must be held contributorily negligent or to have assumed the risk of Sauma's 
operation, if it be found to have been negligent. 


D. C. TRANSIT ANSWER AND CROSSCLAIMx AGAINST DS REGALADO & SAUMA: 
DD.C. Transit denies that any negligence on its part caused the 

accident, denies that it was negligent, and contends that the accident was 

caused by the negligence of Regalado and Sauma and therefore it isn't liable 


to Regalado. 
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D. C. Transit crossclaims against Regalado and Sauma for 
indemnity or contribution as to any judgment either the Ps may recover 
against it, asserting that the negligence of cross-defendants was the active 
and primary negligence. 


ANSWER OF DS REGALADO AND SAUMA TO TRANSIT CROSSCLAIM: 
For answer to the Transit crossclaim, D Regalado adopts his 
contentions in answer to the principal complaint, denies that he was negli- 
gent and alleges that the accident was caused by the negligence of the D. C. 
Transit. 
D Sauma adopts the contentions in his answer to the principal 
complaint. 


STIPULATIONS: 
The facts stated under "Undisputed Facts" 
In addition it is stipulated that Victoria Krizman, the deceased 


in the wrongful death action, was born Aug. 6, 1933. 
It is stipulated that the following may be admitted without formal 
proof, subject to objections as to relevancy and materiality: 


Hospital Records (P Baker -Emergency Hospital, now in 
custody of Was hington Hospital Center; 
deceased Krizman-Georgetown Hospital) 


X-rays and x-ray bills 


(Krizman)--- P’s Pretrial Exhibit #1 - Receipted bill of Faykosh Funeral 
Home 


P's ™ |  #2- Receipted bill of Enterline Est. 
Monument Bidr.. 


Pts * |  #3- Receipt for cemetery lot 
Pts * |  #4- Receipt for funeral service 


(Originals filed in Adm. 91911, this court; copies to be 
presented to Pretrial Examiner for identification) 
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P's Pretrial Exhibit #5 - Bill of Dr. Rizzoli & Horowitz 


P's 
P's 


P's 
P's 


dated June 5, 1957 
#6 - Hospital Bill 


#7 - Bill of Hospital Ambulance| Oxygen 
& Equipment Co. 


#8 - Bill of Anesthetist 


#9 - Transcript of hearing before coroner 
May 28, 1957 


D. C. Traffic Regulations 
HEW Mortality Table 


Plat of street area including loading platform to be 
obtained prior to trial and intialed by all counsel 


D's Regalado 


ve 


#1- Copy of Federal Income Tax Return 
for 1955 of Victoria Krizman 


#2 - Copy of Fed. Income Tax Return for 
1956 of Victoria Krizman 


#3 - Copy of 1955 Fed. Income Tax 
Return of Ann E. Schiappa (Baker) 


The following documents have been identified by the Pretrial 
Examiner but no stipulation has been entered into with reference thereto: 


P Baker's #10 - 


#11 - 
#12 - 
#13 - 
#14 - 
#15 - 


#16 - 


#17 - 
#18 
#19 
#20 


Letter dated Sept. 24, 1957 from O'Boyle 
Tank Lines as to loss of earnings 


Report dated 1-24-57 of Dr. Horowitz 
Report dated 2-28-57 of Dr. Horowitz 
Report dated Oct. 4, 1958 of Dr. Hand 
Report dated Apr. 8, 1959 of Dr. Hand 


Letter dated Feb. 20, 1959 giving transcript 
of Washington Hospital Center record 
on P Baker 


Bill of Dr. Hand dated April 2, 1960 
Photographs of P Baker 
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D Transit's #1 - Photographs of the vicinity of WA SE Ave. 
#2 & Upton St. 
#3 
#4 


It is stipulated that counsel will endeavor to agree Sostore trial 
upon the admissibility of photographs taken by the Police Dept. in connection 
With this accident. 

Counsel agree to exchange, within 10 days, the names of witnesses 
known to them who witnessed the accidents or who were on the scene shortly 
before it or shortly thereafter. 

Counsel for P will give counsel for Ds, within 10 aoe a break- 
down as to the claim of $148, 638 for loss of earnings of decedent Krizman. 

It is stipulated that D D.C. Transit System, Inc. is the successor 
of Capital Transit Co. 

P requests that D D.C. Transit stipulate that as such successor 
DD. C. Transit is liable for any acts of its predecessor. DD. C. Transit 
does not agree to such stipulation. 

Counsel for P Baker agrees that D D.C. Transit:may have a 
physical examination of P Baker by a physician of its choice, not to interfere 
with trial date, and counsel for D. C. Transit agrees to furnish all counsel 
with copies of such report. Counsel for P Baker agrees that D Regalado may 
have 2 further examination of P Baker by Dr. Peterson if he desires. Copies 
of any such further report to be furnished all counsel. 

Counsel will exchange all medical reports, if any, that have not 
already heretofore been exchanged. 

Counsel for P will give all defense counsel the necessary authori- 
zation to inspect and copy aospital records of P Baker and decedent Krizman, 
autopsy records of Victoria Krizman and x-rays of either or both Ps, if any. 


33 


DD. C. Transit System has requested that D Sauma appear in 
the District of Columbia at least 7 days prior to trial to give D Transit 
System an opportunity to take his oral deposition. Counsel for D Sauma is 
willing to consent thereto but states that despite diligent efforts over the 
last 6 months to contact D Sauma and to have him assist in preparation for 
for pretrial and trial, these efforts have been unavailing; that finally on 
Sun., Apr. 3, 1960 he was advised that a telegram, one of a series, had 
been delivered to Sauma at his last known address in Mexico, D. F.; that 
notwithstanding the reported receipt of this telegram, counsel has not been 
able to contact Sauma directly, nor has D Sauma sought to contact counsel. 
This stipulation shall not interfere with the trial date in any way. 

It is agreed that other discovery may remain open not to interfere 
with trial date. 

The Examiner has requested counsel for D to appear at trial with 
the maximum amount of authority to settle this case which will be allowed 
him by his principal. 


/s/ Elizabeth Bunten 
' ASSISTANT PRETRIAL EXAMINE 


ATTORNEYS: 

/s/ Francis J. Ortman 
/s/ Harry A, Finney 
/s/ Arthur E. Neuman 


/s/ Raymond W. Bergan 
/s/ John C. Arness 
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D Transit's #1 - Photographs of the vicinity of Wisconsin Ave. 
& Upton St. 


It is stipulated that counsel will endeavor to agree before trial 
upon the admissibility of photographs taken by the Police Dept. in connection 
with this accident. 

Counsel agree to exchange, within 10 days, the names of witnesses 
known to them who witnessed the accidents or who were on the scene shortly 
before it or shortly thereafter. 

Counsel for P will give counsel for Ds, within 10 days, a break- 
down as to the claim of $148, 638 for loss of earnings of decedent Krizman. 

It is stipulated that D D.C. Transit System, Inc. is the successor 
of Capital Transit Co. 

P requests that D D.C. Transit stipulate that as such successor 
DD. C. Transit is liable for any acts of its predecessor. D D.C. Transit 
does not agree to such stipulation. 

Counsel for P Baker agrees that D D.C. Transit may have a 
physical examination of P Baker by a physician of its choice, not to interfere 
with trial date, and counsel for D. C. Transit agrees to furnish all counsel 
with copies of such report. Counsel for P Baker agrees that D Regalado may 
have a further examination of P Baker by Dr. Peterson if he desires. Copies 
of any such further report to be furnished all counsel. 

Counsel will exchange all medical reports, if any, that have not 
already heretofore been exchanged. 

Counsel for P will give all defense counsel the necessary authori- 
zation to inspect and copy aospital records of P Baker and decedent Krizman, 
autopsy records of Victoria Krizman and x-rays of either or both Ps, if any. 
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DD. C. Transit System has requested that D Sauma appear in 
the District of Columbia at least 7 days prior to trial to give D Transit 
System an opportunity to take his oral deposition. Counsel for D Sauma is 
willing to consent thereto but states that despite diligent efforts over the 
last 6 months to contact D Sauma and to have him assist in preparation for 
for pretrial and trial, these efforts have been unavailing; that finally on 
Sun., Apr. 3, 1960 he was advised that a telegram, one of a series, had 
been delivered to Sauma at his last known address in Mexico, D. F.; that 
notwithstanding the reported receipt of this telegram, counsel has not been 
able to contact Sauma directly, nor has D Sauma sought to contact counsel. 
This stipulation shall not interfere with the trial date in any way. 

It is agreed that other discovery may remain open not to interfere 
with trial date. 

The Examiner has requested counsel for D to appear at trial with 
the maximum amount of authority to settle this case which will be allowed 
him by his principal. 


/s/ Elizabeth Bunten 
- ASSISTANT PRETRIAL EXAMINER 


ATTORNEYS: 
/s/ Francis J. Ortman 


/s/ Harry A, Finney 
/s/ Arthur E. Neuman 


/s/ Raymond W. Bergan 
/s/ John C. Arness 


[Filed July 12, 1960] 


TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
ANN SCHIAPPA, et al 
Plaintiffs, ! 
vs. | : Civil Actions 281-57 & 282-57 
ERNESTO D. REGALADO, et al : 


Defendants. 
w-m--e ee we ee - = -_eereener@ X 


June 22, 1960 
The above-captioned causes came on for trial before the 
HONORABLE ALEXANDER HOLTZOFF, Judge, United States District 
Court for the District of Columbia, anda jury. 
APPEARANCES: 
On behalf of the Plaintiffs: 


FRANCIS J. ORTMAN, ESQ. 
ARTHUR NEUMAN, ESQ. 


On behalf of the Defendants: 


FRANK F. ROBERSON, ESQ. 
HARRY A. FINNEY, ESQ. 
VINCENT J. FULLER, ESQ 


PROCEEDINGS 
(Following voir dire examination, a jury of twelve and two alternates 
was selected and duly sworn. ) 
THE COURT: Ladies and gentlemen of the jury, before we begin 
this trial I would like to remind you that while the trial is in progress you 
must not discuss this case with anyone. You must not discuss it even amongst 
yourselves and you must not discuss it at home with members of your families. 
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You must not let anyone speak to you about it and if anyone should try to 
you must report the matter to the Court. And one thing more: If/by any 
chance, which is not likely, but if by any chance there should be any news- 
paper notices concerning this case you must not read them, and this applies 
also to any news broadcasts on the radio or television concerning |this case, 
you must not listen to them. And please keep an open mind until the trial 
is finished and the case is submitted to you for final decision. 

Mr. Ortman, you may proceed. 

MR. ORTMAN: Thank you, your Honor. 


OPENING STATEMENT BY COUNSEL ON 
BEHALF OF THE PLAINTIFFS 


MR. ORTMAN: May it please the Court, ladies and gentlemen of 
the jury: My name is Francis J. Ortman and Iam attorney for the plaintiffs 
in this case and with me, as the Court informed you, is Mr. Arthur Neuman. 

We are associated together in representing the plaintiffs/in the case 
of Viola Chvala, as administratrix of the estate of Victoria Krizman, 
deceased. Mrs. Chvala is at the end of the table. Would you.please stand? 
Thank you. And the plaintiff in the other case, which the Court has told you 
are consolidated together, two separate cases, is Mrs. Ann Baker. Mrs. 
Baker, would you stand, please? Thank you. 

These two consolidated cases are two complaints for damages against 
the three defendants that you heard about. One is Carlos Sauma.| He was 
the driver of the automobile involved in this accident. And the other, Ernesto 
Regalado, is the title holder of the automobile involved in the accident. And 
the third defendant is D. C. Transit Systems, Inc. , which operates the local 
street railway system and bus system in the City of Washington and did operate 
it at the time of the accident. 


The accident involved occurred on January 12, 1957 at approximately 
a quarter of three, approximately between a quarter of three and|three o'clock 
a.m. on Wisconsin Avenue, Northwest, south of Upton Street, Northwest, 
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where the car driven by the defendant, Carlos Sauma, and in which Mrs. 
Baker, then Miss Schiappa, was a passenger, and the deceased, Victoria 
Krizman, the daughter of Mrs. Chvala, formerly Mrs. Viola Krizman, was 
also a passenger. 

The accident occurred and it is conceded by the defendants that the 
passenger car, which was proceeding north on Wisconsin Avenue, the left 
front of the car came in contact with the right side of this concrete street- 
car loading platform which was then in existence on Wisconsin Avenue south 
of Upton. Having come in contact, the car then become out of control and 
veered off into a tree, which was the end of the accident, following which 
Victoria Krizman died and in that accident the plaintiff, Mrs. Ann Baker, 
sustained serious personal injuries which will be developed through the 
course of the trial. 

It is the position of the plaintiffs in this case that the proximate 
causes of the accident were the negligent operation of the automobile by the 
defendant Carlos Sauma in proceeding north on Wisconsin Avenue and not 
having the car under proper control and exceeding the twenty-five mile 
speed limit and the other proximate cause of the accident was the fact that 
the streetcar loading platform was not properly maintained, marked and 
lighted by the local street and railway system, namely, the D. C. Transit 
System, Inc., which is a successor in interest of the Capitol Transit Company 
and, of course, under the law is responsible for any acts or omissions to 
act on the part of Capitol Transit Company. And in this case the proof which 
we propose to offer, particularly through the plaintiff, Mrs. Chvala, and 

through the police officers and witnesses familiar with the facts of 
the accident itself, is that not only was this local streetcar platform not lighted 
but the signs, those yellow signs that are on the end of the platform, were 
dirty, not visible going north on Wisconsin Avenue, that they were not clean 
as they should have been, nor was the platform properly maintained by 


having any outward sign to warn the automobile drivers going north insofar 


as the concrete portion of the platform is concerned. 
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So, we represent to you and propose to put on evidence to show that 
one of the proximate causes of this accident was the failure of the street 
railway system, D. C. Transit System, Inc., to comply with the laws in 
effect both as to maintaining the platform, lighting the platform and 
properly marking the platform so that it could be distinguished by a driver 


operating north on Wisconsin Avenue. 
We propose to show through the testimony that it was : clear day, 


clear in the morning, a quarter of three in the morning, that the roads were 
dry, the highway was dry, and that Mrs. Baker was a passenger in the rear 
of the automobile; that there was another young man in the rear of the auto- 
mobile, a Mr. Mathies, and in the front seat of the car, of course, was the 
driver, Carlos Sauma, and the decedent, Victoria Krizman. __ 

The evidence will show that the title holder of the car, registered 
here in the District of Columbia in the Motor Vehicle and Traffic Division, 
the owner of the car was Ernesto Regalado. 

During the course of the trial the testimony from the doctors will 
show the very serious injuries sustained by the plaintiff, Mrs. Ann Baker, 
including a fractured right femur, in other words, the right leg, and injuries 
to the head, concussion, and injuries to her hand; that she was in the hospital 
for a long period of time, following which she was in a cast the length of 
her right leg for a long period of time and off from work and sustained sub- 
stantial amount of pain and suffering as a result of this accident. 

The expenses will be itemized for you in both the case of the plain- 
tiff Baker as well as in the case of the plaintiff Chvala. So far as the 
plaintiff Baker is concerned, the actual out-of-pocket expenses, including 
hospital, doctor's care, as well as loss of salary, were $3, 060, 10, 
which we represent as reasonable in each case and that will be the subject of 
proof as the trial proceeds; that the remaining portion of the claim on behalf 
of Mrs. Baker of $150, 000 is based upon her personal injuries and the 
suffering sustained by her, which includes a fifteen per cent partial 


38 


disability, which will be testified to in more detail by the doctors. 

Of course, anything that I say to you ladies and gentlemen -- 

THE COURT: Just 2 moment. Will counsel come to the bench. 

(AT THE BENCE:) 

THE COURT: You are not permitted to state the amount you are 
suingfo:. The jury is not to know that. 

MR. ORTMAN: I'm sorry. I was under the impression that we 
could do that, your Honor. 

THE COURT: No, you are not to refer to that. 

MR. ORTMAN: All right, your Honor. 

(IN OPEN COURT:) 

THE COURT: The Court, ladies and gentlemen of the jury, just 
indicated to counsel that counsel is not entitled to suggest any figure. You 
will ignore any statement as to what the plaintiffs are suing for. After all, 
anybody can sue for any amount they choose. I is for the jury to decide what 
amount should be awarded, if anything should be awarded, and neither coun- 
se] has a right to suggest any amount. 

MR. ORTMAN: Thank you, your Honor. 

THE COURT: 'So, you will disregard that last remark. 

You may proceed. 

MR. ORTMAN: Insofar as the plaintiff Chvala is concerned, we 
will likewise present to you the testimony as to the actual out-of-pocket 
expenses incurred and will show through the testimony of the officers investi- 
gating the case as to just what did occur insofar as the death of Victoria 
Krizman was concerned. 

And after the testimony is introduced on behalf of both the plaintiffs 
and on behalf of the defendants we will ask you to bring ina fair judgment 
on behalf of the plaintiffs. 

But I would want to point out to each member of the jury that what 
I say to you is not evidence to be considered in this case, that the evidence 
will be that as presented through the plaintiffs themselves, and through the 
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witnesses to be offered on behalf of the plaintiffs and, of course, |evidence 
to be offered on behalf of the defendants, and that the important thing to 
remember as we proceed with the case is that the proximate causes, two 
of them, in this accident, were the operation of the vehicle by the defendant 
Sauma and the failure of the local street railway system, the D. C. Transit 
System, Inc., to properly maintain the streetcar loading platform involved 
or to properly mark it or to light the platform as is required by law, and that 
the platform involved is on Wisconsin, South of Upton, which is just in front 
of the Safeway or across the street from Best & Company. That 
Wisconsin Avenue, Northwest, as you proceed within a couple of| blocks, 
just before you get to the local streetcar platform where the accident 


occurred, slants down an incline. There will be testimony concerning 
that. We propose to also present evidence of certain pictures concerning 


Mrs. Baker after her injuries and, in addition to the doctors’ statements, 
propose to present testimony from an electrical engineer concerning the 
lighting conditions and, of course, such testimony will also come from 
the police officers. 
When the trial is completed we ask that you render a fair verdict 
in favor of each of the plaintiffs. 
MR. ROBERSON: May we approach the bench, your Honor? 
(AT THE BENCE:) 
MR. ROBERSON: May it please the Court, at this time|I will make 
a motion. At this time I move that your Honor direct a verdict for the defen-. ; 
dant D. C. Transit Company upon the failure of the plaintiffs’ opening 
statement to state a claim upon which relief can be granted against the D. C. 
Transit Company. 
THE COURT: I will hear the other side. 
MR. ORTMAN: First, insofar as the defendant is concerned there 
are two things. This case has been pending for approximately three years 
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and defendant D. C. Transit System has not complied with, particularly, 
Rule 12(d) of the Federal Rules of Civil Procedure in raising this issue 
at a proper time by motion -- | 

10 THE COURT: it does not have to be raised by motion. It can be 
raised at the trial. 

MR. ORTMAN: Furthermore, as to 12(h), waiver of defenses, 
naving waived them, having not presented them prior to this -- 

THE COURT: No, this is not a defense. This is a question 
whether you state a cause of action. 

MR. ORTMAN: Insofar as stating a cause of action is concerned, 
the Appropriations Act, which is the act involved, which was in effect both 
at the time of the accident and at the time the streetcar loading platform 
was constructed, was passed by Congress, signed by the President, and 
normally it is passed following some enabling statute. In this case, not 
being an enabling statute, the law, on its face, imposes a duty upon the 
Jocal D. C. Transit, Inc., as successor to Capitol Transit, to mark and 
light the platforms. 

In addition to that, the mere failure of the defendant local street 
railway system to properly even mark or maintain them; in other words, 


if it's a dirty sign, the sign with the two arrows on it, if that is not properly 
11 maintained and is dirty, constitutes negligence. 
THE COURT: Suppose they maintain no sign at all. Is there any 
duty to maintain a sign? 


MR. ORTMAN: Yes, there is, your Honor. 

THE COURT: On what do you predicate that duty ? 

MR. ORTMAN: It is predicated upon not only the Appropriations 
Act, which says that they shall maintain, mark and light the streetcar plat- 
forms, but also under the local -- 

THE COURT: In other words, you predicate that on the same 
statute ? 


MR. ORTMAN: And under the P. U. C. regulations, the District 
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Public Utilities Commission regulations which approves the type of platform 
to be constructed. There is an obligation under the District Public Utilities 


Commission Act as well as under the Appropriations Act to properly main- 


tain. 
THE COURT: I ruled on this matter on precisely the same 
situation in the case of Short against Capitol Transit Company, which is 
not reported, Civil Action 2166-56, and held that there is no such duty on 
the part of the D. C. Transit System. 
MR. ORTMAN: May I suggest, your Honor, that a recent case 
just in the past year of Williams vs. D. C. Transit and the District of 


Columbia the question was raised. The District of Columbia was relieved 
but the defendant D. C. Transit System was held in as a defendant. Asa 
matter of fact, judgment was obtained against the Transit System. This is 
a notice to the D. C. Transit System, this is a law. 
THE COURT: What is the Williams case? 
MR. ROBERSON: The Williams case did not involve the concrete 
loading platform. 
THE COURT: What did it involve? 
MR. ROBERSON: It involved the wooden platforms down on 
Pennsylvania Avenue which are removable and which were our property 
and we put them there, and one of the boards in it was rotten and it was a 
passenger involved in that case, a streetcar passenger that got off and fell 
in a hole. 
MR. ORTMAN: It wasn't properly maintained, your Honor. 
MR. ROBERSON: That has nothing to do with these concrete 
loading platforms which are constructed by the District of Columbia. That 
has nothing to do with this case which is now before your Honor which is a 
concrete platform constructed by the District of Columbia and owned by them. 
THE COURT: It makes no difference whether the material is wood 
or concrete. 
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MR. ROBERSON: But taestatute which is before your Honor which 
imposes the duty in this case ;efers to the erection of these approved con- 
crete loading platforms. 

These wooden platforms down there, that particular one belonged 
to us, we did put it there and the plaintiff involved in that case -- 

THE COURT: But, of course, I cannot take judicial notice of which 
type of platform this was. 

MR. ROBERSON: I can tell your Honor that in that case the negli- 
gence asserted against the Transit Company was not that which is asserted 


in this case. 

THE COURT: Have you got the case here? 

MR. ROBERSON: No, sir, it was not a reported case. It was 2 
case tried before Judge Sirica by Mr. Casey of our office. 

THE COURT: And did it go up? 


MR. ROBERSON: No, sir. It wasa streetcar passenger that got 
off on a wooden loading platform which belonged to us. We do not own this 
concrete platform. 

THE COURT: I understand, but I do not know who owns it. I 
cannot take judicial notice. 

MR. ROBERSON: These concrete platforms are owned by the 
District of Columbia and constructed by them. 

In the case of Webster against Capitol Transit, 91 U. S. App. 

D. C. 363, involved a concrete loading platform, and the Court of Appeals 
14 there held that these concrete platforms are owned and controlled 
by the District of Columbia and not by the Capitol Transit Company. 

THE COURT: Have you got that case here? 

MR. ROBERSON: No, Sir. 

MR. ORTMAN: May I add one thing? 

THE COURT: Just a moment. 

MR. ROBERSON: That was a case ~~ 

THE COURT: What is the citation again? 
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MR. ROBERSON: 91 U. S. App. D. C. 303. That was a case 
in which Mr. Bulman was asserting that on one of these concrete loading 


platforms there was a lot of shoving by Government Printing Office 
employees every afternoon at four o'clock. One of them got on there and 

was shoved into an oncoming streetcar. Mr. Bulman contended that under the 
Appropriations Act we should have controlled that, and that opinion by the 
Court of Appeals sustained Judge Bailey in directing a verdict saying that 

we didn't own and control that platform, that the District of Columbia did, 

and that therefore -- | 

THE COURT: There is nothing before me which would justify me 
in refusing to adhere to my prior ruling. | 

MR. ORTMAN: May it please the Court, may I say one further 

thing? Ithink Mr. Roberson will agree with me that these signs 
that are on these streetcar loading platforms, when one is knocked down, 
automatically the police notify D. C. Transit and they must maintain it. 
They have to put the sign up. It is not the District Government's obligation 
to maintain those platforms, it is the obligation of the street railway system. 

THE COURT: Iam going to adhere to my prior ruling.) Iam not 
going to overrule myself without any reason. 

MR. FINNEY: In due time may Ibe heard on this point ? 

THE COURT: Why would you want to be heard? | 

MR. FINNEY: We have a cross complaint in this. 

THE COURT: I see. 

MR. NEUMAN: I think the earlier ruling could be distinguished , 
your Honor, from this case. I think your earlier ruling and this case can 
be distinguished. That involved a situation where a marker was down on 
Georgia Avenue, about the 7200 block of Georgia Avenue, and I peileves 
your Honor, there was a question of notice that had not been brought up at 
the pretrial statement. 
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THE COURT: |I think I have heard you, gentlemen. Is there any- 
thing that you want to add? 

16 MR. FINNEY: I have nothing to say about the duty to light it, 
illuminate it, but Ido believe -- and Iam not familiar with your ruling 
before -- just as a matter of general law it appears to me that if they use 
and operate that loading platform and there is testimony that the reflectors 
were dirty and would not reflect the light from oncoming cars -- 

THE COURT: There is no law requiring them to put reflectors up. 
I wish there were. 

MR. FINNEY: There are reflectors there. 

THE COURT: But there is no law requiring them. 

MR. ORTMAN: Yes, your Honor, it's here. kis approved by the 
Public Utilities Commission regulations. They even approve the platform 
before it's constructed. 

THE COURT: But that is a regulation of the Commission. That 
does not create civil liability for personal injuries. 

MR. ORTMAN: Your Honor, may Iask you this, in view of the 
time of the day. I didn't know about this case that was cited by Mr. Rober- 
son until just this afternoon, this 2166-56. I is nota reported case. And 
we have searched very hard on this subject and we know there is no Court 
of Appeals decision on it. In view of the hour of the day and this question 
just arising, would you permit us, your Honor, to give this matter 


further thought tonight and present it to your Honor tomorrow 


morning ? 

THE COURT: Yes, I think that is fair enough. 

MR. FINNEY: I would like that too. 

THE COURT: Of course, what goes for one goes for another. 

Yes, I will give you an opportunity to present anything further 
that you wish to present tomorrow morning. 

(IN OPEN COURT:) 

THE COURT: Mr. Roberson, I presume this is your copy (referring 
to transcript). 


45 


MR. ROBERSON: Your Honor might retain it until your Honor 
has ruled. 
‘MR. ORTMAN: I was going to ask Mr. Roberson to loan me that, 

but I can look at it tomorrow. 
THE COURT: I really do not need it overnight. 
Ladies and gentlemen of the jury, we are going to suspend this 


trial at this time until tomorrow morning at half-past ten. At ten o'clock 
I have to charge the jury in the preceding case, so we will recess this trial 
until 10:30 tomorrow morning. You will be excused at this time. Please 


be back in the courtroom a few minutes before 10:30 tomorrow morning. 
(Thereupon, at 3:50 p.m., trial stood in recess, to reconvene 
June 23, 1960.) 
x * * * *€* &£ * *€ *€ * 
June 23, 1960 
* * * * * *£ * * * * 
PROCEEDINGS 
THE DEPUTY CLERE: Baker vs Regalado and Chvala 
Regalado. 
THE COURT: Will counsel come to the bench, please. 
(AT THE BENCEH:) 
THE COURT: I think, Mr. Ortman, you wished to be heard on 
the question of the liability of the D. C. Transit Company? 
MR. ORTMAN: Yes, your Honor. : 
THE COURT: You have a memorandum? 
MR. ORTMAN: Yes, your Honor. 
(The memorandum was handed to the Court. ) 
THE COURT: Have you furnished a copy to the other side? 
MR. ORTMAN: Yes, your Honor, to counsel for both parties. 
THE COURT: Have you had an opportunity to examine/it, Mr. 
Roberson ? 
MR. ROBERSON: Yes, your Honor. 
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THE COURT: Let me read it. 

MR. ORTMAN: May I suggest, your Honor, for the purpose of 
this motion if you start on page 3 under the applicable law. The other is 
preliminary, it is the position of the parties, but on pages 3, 4 and 5 is 
really what we have discussed already. Hf you start in the middle of page 
6, this is new since yesterday. 

(Pause. ) 

20 THE COURT: My difficulty, Mr. Ortman, is this: thatis, 
whether there is a duty to light the platform. Your allegation of negligence 
is predicated on failure to light, is it not? 

MR. ORTMAN: Maintain. 

THE COURT: What do you mean by maintain? 

MR. ORTMAN: They didn't maintain it properly by having a proper 
sign on there. 

THE COURT: You have to be pretty specific. What do you allege 
the negligence consisted of ? : 

MR. ORTMAN: They failed to maintain and light the platform. 
Maintain and light. Maintain, mark and light are the three requisites 
under the law. 

THE COURT: I want to know specifically what you claim they did 
not do that they should have done. 

MR. ORTMAN: Item one, they failed to light the platform; 
item two, they failed to maintain the platform. By failing to maintain 
it we mean they failed -- 

THE COURT: Maintain means nothing. Tell me specifically 
what they should have done that they did not do. 

MR. ORTMAN: They had dirty signs on it; they should have been 

21 clean. 

THE COURT: That is something. That is what I want to know. 

MR. ORTMAN: The concrete part should be painted. 
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THE COURT: You said that the sign was dirty. What sign? 

MR. ORTMAN: The sign that was on the end of the platform. 

THE COURT: What sign? 

MR. ORTMAN: The sign with the arrows on it, the marker sign, 
the one that has the arrows saying go right and left. 

THE COURT: Marker sign does not mean anything. What does 
the sign say? 

MR. ORTMAN: It doesn't say anything, your Honor. 

MR. FINNEY: It reflects light. 

MR. ORTMAN: It's just the yellow sign that has the black arrows 
on it, on the platform, which means a car, if it sees it, is supposed to go to 
the right or the left. 

THE COURT: And you claim that was soiled so it was not visible? 

MR. ORTMAN: That is correct. 


THE COURT: That is what I wanted, to get down to brass tacks, 
if I may use the vernacular. 
22 MR. ORTMAN: And the platform, the concrete part of the platform 
wasn't properly maintained. 
‘This is the sign that we are talking about; you see the dirt on it 
(indicating on photograph). That is one of the pictures the police took that 
will be put in. This was taken the day of the accident. This is the concrete 


platform. 
THE COURT: I thought you said you had some regulation of the 
Public Utilities Commission. 
MR. ORTMAN: I said that the Public Utilities Commission has to 
approve it. Here is the Public Utilities Commission law and related act. 
THE COURT: Do you rely on any regulation of the Public Utilities 
Commission? 
MR. ORTMAN: There is no separate regulation. I have checked that 
with the P. U. C. and they rely on this law. 
THE COURT: You had some kind of a blueprint yesterday. 
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MR. ORTMAN:| That is one where they approved the sign. 

THE COURT: What is your point about that? 

MR. ORTMAN: As to the blueprint, that is where the P. U.C. 
under this law -- and I checked with the Senate Appropriations Committee 
and have been informed that in 1940 for the first time they brought the 

23 Public Utilities Commission in this Act to approve the platforms. 
Now, there is no separate regulation of the Public Utilities Commission. 
That was a law. I was a safety measure. 

THE COURT: if there is any regulation as a safety measure -- 

MR. ORTMAN: There is no regulation. 

THE COURT: '-- that has been violated, that would be evidence of 
negligence and I would want to know that. 

MR. ORTMAN: I don't want to represent, your Honor, that there 
is a Public Utilities regulation because the Public Utilities Commission has 


this set of utility laws and related acts, and right, here, the same law that 
we are talking about to your Honor now, is right here on page 53, the Appro- 


priations Act, which says that the street railway company shall, after con- 
struction, maintain, mark and light the same at its expense. The Public 
Utilities Commission has always construed this to mean that the District 
of Columbia Government builds the platform at its expense but the street 
railway company must maintain, mark and light it. 

THE COURT: Let me see the law. 

MR. ORTMAN: I is the same law that is in there. 

THE COURT: If you can be succinct and give me your point, it 
would be very helpful. Now what is your point ? 

24 MR. ORTMAN: This is the same law that we have been arguing 
that is in this memorandum. I just happens for that year. That is an 
excerpt from the Appropriations Act, the one that we have been addressing 
to your Honor. 

(The document was handed to the Court. ) 
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THE COURT: Well, I have already held in another case|that 
this requirement is merely a contract or merely governs the relations, 
ratner, between the District of Columbia and the streetcar company and 
it specifies the District may not use its money to maintain, mark and 
light the platforms but that the company must do it at its own expense, that 
the City will merely, or the District, rather, will merely construct the 
platforms. 
MR. ORTMAN: May I point out, Your Honor, yesterday it was 
represented to you by at least counsel for D. C. Transit the case of 
Webster vs. Capitol Transit Company, which he relied on, in 91 U. S. 
App. D. C. at 303, and that case says on page 304 that: "The platform 
in question was built by the District of Columbia Government under the 
provisions of a statute which places upon the District responsibility for 
construction of streetcar loading platforms and upon appellee responsibility 
for maintenance of platforms after construction has been completed. " 


Now, that is the very point -- and even further than that, in this 


case -- 
THE COURT: How does that case help you, Mr. Ortman? 
MR. ORTMAN: Because that point there says the appellee has 
certain responsibility under the law, has responsibility for maintaining 
the platform. E doesn't say just anything about. expenses. 
THE COURT: Yes, I think it has. There is no question about 
that. Suppose for example there was some defect in the concrete that 
should have been repaired. Then it may well be that the Transit) Company 
would be responsible. 
MR. ROBERSON: It would be responsible to the District, but 
whether or not that -- I don't think that would create any liability toa 
third person. 
THE COURT: Iam inclined to think it might. But I do|not know 
of any legal duty on the part of anybody to keep either a light or an indicator 
of any kind on a loading platform. 
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MR. ORTMAN: May I add two other things on that? The American 
Standards for Lighting Controls has various requirements that show that 
they should have a light on them and a barricade and they are applicable as 
far as the District is concerned as far as vehicles and traffic. 

THE COURT: What are? 

26 MR. ORTMAN: These American Standards. 

THE COURT: I do not know what you mean by American Standards. 
What standards? 

MR. ORTMAN: While Iam getting that, in this case there is one 
thing that perhaps your Honor hasn't noticed yet. That is on page 8. In 
answer to interrogatories in this case the defendant D. C. Transit admits that 
it has the duty to maintain, mark and light the platform. 

THE COURT: Does it ? 

MR. ORTMAN: Main the platform, I mean. If you notice, on 
page 8 of this memorandum, we addressed an interrogatory to D. C. 
Transit, which says: "Prior to and including January 12, 1957, describe what 
maintenance, if any, was performed by the D. C. Transit System, Inc. or 
its predecessor in interest Capital Transit Company. we 

And that is with respect to this particular platform. 

The answer given by the defendant D. C. Transit -- 

THE COURT: Where are you reading from? 

MR. ORTMAN: Page 8, your Honor, of the memorandum. 

"Separate individual records of loading platforms as to maintenance 
and repairs are not maintained. Platforms are periodically inspected" -- 

THE COURT: Ihave read this. Isee it. 

MR. ROBERSON: That doesn't say anything about lighting. 

MR. ORTMAN: I said maintaining. They admit that none of them 
were lit. 

MR. ROBERSON: We don't admit anything of the kind. We say 
that we put up signs there that were approved by the Public Utilities Com- 
mission and that they contain reflectorized material -- 
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THE COURT: Of course, that would be a matter of evidence. 

MR. ROBERSON: The pure legal question before your Honor is 
whether this Appropriations Act, which is the only thing that was claimed 
at pretrial, a violation of a duty raised in that, whether that creates a 
civil liability .toward a third person, assuming it is violated. ne Honor 
had this precise question in Short, precise contention, and your| Honor held 
that by anology to the snow removal statutes -- 

THE COURT: Of course, there is a broader question. Iam not 
going to change my ruling that this statute does not create any liability to 
third persons. I think Mr. Ortman makes another point. He does not use 
quite that language, but I infer from what he says he maintains it is a common- 
law duty to keep the platform properly designated either by lights or signs. 
What do you say about that? 

MR. ROBERSON: Number one, that is not our platform; number 
two, the only thing alleged in the pretrial statement, the complaint or any 
place else is a violation of that statutory duty. There is no commonlaw 
duty alleged. 

THE COURT: You wanted to address the Court, Mr. Finney? 

MR. FINNEY: I merely wanted to make more explicit | what I 


thought Mr. Ortman might be omitting. My feeling was always that it's 


a commonlaw duty, regardless of the statute in question, and I heard testi- 
mony in other proceedings that what he calls markers and what I called 
reflectors were dirty sothey would not reflect light from approaching auto- 
mobiles, and that is the place on which I think -- 
THE COURT: But was there any regulation requiring reflectors? 
MR. FINNEY: Requiring the maintenance the marking, and the 
reflectors were there. 
THE COURT: Suppose there were no reflectors at all. 
MR. FINNEY: It wouldn't be properly maintained and marked. 
MR. ORTMAN: If your Honor please, if you will indulge me I 
will get that. The drawing approved by the P.U.C. calls for reflectors. 
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THE COURT: Then let's start with it. 

MR. ORTMAN: E you will indulge me. 

(Brief pause. ) 

MR. ORTMAN:| You see, this drawing down here says reflectors, 
and that is from the P. U.C. 

(The drawing was handed to the Court. ) 

MR. NEUMAN: This is a standard plan approved by the P. U. C. 
for this type loading platform, which was sent with a letter = 

THE COURT: What is the order of the Public Utilities Commission? 

MR. ORTMAN: There is no order, sir. This letter from the Joint 
Board addressed to the Transit Company says that the following platform has 
been approved. 

THE COURT: Where is there anything about reflectors? 

MR. ORTMAN: Right here, your Honor. 

THE COURT: I mean here in this letter. 

MR. ORTMAN: There isn't any, sir. 

THE COURT: What does this -- 

MR. ORTMAN: This is the platform that the Public Utilities Com- 
mission approved under this law. 

THE COURT: Isn't there an order approving it or encirine com- 
pliance with it? 

MR. ROBERSON: Yes, sir, here itis. And that was the type of 
thing that was there. 

(The document was handed to the Court. ) 

MR. ORTMAN: It had no reflectors on it. 

MR. ROBERSON: It had exactly what's approved. 

MR. NEUMAN: Your Honor, the evidence will show that these are 


not in fact reflectors but merely yellow paint with black markings on it. 


We intend to prove this by the police officers -- 
THE COURT: Just a moment. 
(Brief pause. ) 
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MR. ROBERSON: And it shows the drawing of it. That jis what 
was there and that is what the photographs show was there. | 


THE COURT: It merely approves the installation on an experi- 
mental basis at intersections, does it not? 

MR. ROBERSON: No, they had run experiments prior to that and 
then this order approved the installation of them at all their other places. 
THE COURT: I see. 

MR. ROBERSON: And that is what was done and that is what was 
there on this occasion. | 

THE COURT: This authorizes them to put up these signs, and 
you claim that the sign was dirty? 

MR. ORTMAN: Yes, your Honor. 

MR. ROBERSON: It's made of Scotch light reflecting material, 
as is said on there, and the rain washes it off, your Honor. 

31 THE COURT: Did you wish to say anything else? 

MR. FINNEY: Nothing further. I have said all I have to say, 
your Honor. 

THE COURT: Iam going to direct a verdict. 

MR. ROBERSON: And, your Honor, may I have a similar ruling 
with respect to Regalado's cross claim? 

THE COURT: Beg pardon? 

MR. ROBERSON: A similar ruling with respect to Regalado's 
cross claim against Capital Transit for indemnity or contribution, because 
he alleges the same. | 

THE COURT: Yes, of course. 

Now, I want to see my ruling again. Have you got it handy? 

MR. ROBERSON: Yes, sir. | 

(The transcript was handed to the Court. ) | 

THE COURT: I think I will announce my ruling in open court so 
the jury will understand. 
MR. ORTMAN: So the record will be clear, as I understand your 
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Honor is going to direct a verdict in favor of D. C. Transit System, Inc. , 
and grant its motion to dismiss as a defendant in this case? 

THE COURT: I will announce myruling in open court. 

MR. ORTMAN: I wanted to preserve the right to appeal. Of course, 

I would object to that ruling. 

THE COURT: Wait until Iannounce my formal ruling. 

MR. ORTMAN: Very well. 

(IN OPEN COURT:) 

THE COURT: ‘The defendant D. C. Transit Systems, Inc., moves 
for a directed verdict in its favor on the ground that the complaint, the 
pretrial order and the opening statement of plaintiffs' counsel do not show 
any liability on the part of the moving defendant even if the facts as alleged 
were true. 

It is claimed by the plaintiffs, first, that the loading platform was 
not lighted and, second, that the sign indicating its presence was dirty and 


thereby had become atleast partially obscured or possibly entirely obscured. 
These loading platforms are not built by the Transit Company but 

by the District of Columbia. The Appropriations Act of July 1, 1941, 55 Stat. 

428, while authorizing the use of appropriated funds for the construction of 


permanent types of platforms, also provides that no part of that or any 
other appropriation contained in the Act should be expended for installing, 
maintaining streetcar loading platforms and lights of any description, and 
it is further provided the street railway company shall, after construction, 
maintain, mark and light the same at its expense. 

The primary duty to maintain streets in a safe condition is on the 
District of Columbia. ' The proviso last referred to does not create a civil 
liability on the part of the street railway company to third persons but 
merely regulates the duties as between the District of Columbia and the 
street railway company. This Court so held in the case of Short vs. 
Capital Transit Company, Civil Action 2166-56. 
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There is no commonlaw duty on the part of a street railway 
company to light a streetcar loading platform, nor is there any such duty 
to maintain any markers upon it. 

Under the circumstances, the Court reaches the conclusion that 
on the facts as contended in behalf of the plaintiffs there is no liability 
on the part of the D. C. Transit Systems, Inc. Accordingly, the Court will 
direct a verdict in favor of the D. C. Transit Systems, Inc., both in 
respect to the plaintiffs’ complaint and in respect to the cross claim against 


it and the trial will proceed against the other defendants. 
MR. ORTMAN: May it please your Honor, at this time] may I 

respectfully object to your Honor's ruling and I would like to note an 

exception. It is the intention of the plaintiffs to appeal. Inasmuch as we 


propose to appeal.from this ruling, I would like, if it is appropriate, to 
approach the bench, your Honor. 
THE COURT: Yes, indeed. 
(AT THE BENCH:) 
MR. ORTMAN: Your Honor, in view of the present status of the 
case as presently before the Court, and I have discussed this matter with 
the plaintiffs, it would appear that if we proceeded to trial at this point all 
we would be doing is duplicating our efforts if the Court of Appeals should 
decide differently than your Honor did. Both the defendants now in the case, 
the defendant Regalado, as I understand it -- of course, he had a cross claim 
in there, which has been dismissed, and they rely partly on the|same law, 
but in order to avoid two separate trials I would move your Honor to permit 
us to postpone this trial until the Court of Appeals has disposed |of the 
appeal as to the Defendant D. C. Transit Systems, Inc.., in both cases. 
THE COURT: Do you move to withdraw a juror at this|time? 
MR. ORTMAN: Yes, your Honor. And then have the cases -- 
they are still consolidated and they would be set for trial after the Court 
of Appeals disposes of this case. 
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THE COURT: I presume you have no objection to a mistrial, 
- to withdrawal of a juror. You can't very well. 

MR. ROBERSON: Your Honor, I have been excused from the case, 

but it seems to me he may not make out a case against anybody. 

THE COURT: What about you, Mr. Finney? 

MR. FINNEY: Iam perfectly content to leave it to the Court's 
wise discretion. 

THE COURT: Suppose we do this: I will have the Clerk take the 
directed verdict. Then do you move for a mistrial? 

MR. ORTMAN: Yes, your Honor. 

THE COURT: Then I will grant the motion for a mistrial. And so 
far as postponing the case is concerned, I will remit the matter to the Assign- 
ment Judge because the Assignment Judge will have to pass upon that. 

(IN OPEN COURT:) 

THE DEPUTY CLERK: Will the twelve regular jurors please rise, 
the first twelve, not the alternates. . 

Members of the jury, your verdict in this case against the D. Cc. 
Transit System is for the defendant by the direction of the Court, and that 
is your verdict so say you each and all. 

Please be seated. 

THE COURT: The plaintiffs, as the Court Seaereane it, move for 
a mistrial for reasons stated at the bench. 

MR. ORTMAN: Yes, your Honor. 

36 THE COURT: The motion is granted. The Court will withdraw a 
juror and grant a mistrial. 

Ladies and gentlemen of the jury, this trial is now at an end and 


this relieves you of further responsibility in the matter. The Court wishes 
to thank you for the time and attention that you have given to it. 

The case is referred to the Assignment Court for consideration of 
the application that plaintiffs desire to make for a continuance. 
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MR. ORTMAN: Thank you, your Honor. As we indicated we will 
appeal from the Court's ruling and the judgment of the jury. 
THE COURT: Yes. Very well. 
MR. ORTMAN: Thank you. 
CERTIFICATE OF COURT REPORTER 
I, Gerald Nevitt, Official Court Reporter, certify the foregoing 36 
pages constitute the official transcript in the afore-captioned causes before 
Judge Holtzoff on June 22 & 23, 1960. 
In Witness Whereof, I have affixed my signature this 12th day of 
July, 1960. 


/s/ Gerald Nevitt 
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THE VERDICT AND JUDGMENT OF THE LOWER COURT 
(AS REPORTED IN THE DOCKET ENTRIES) 


CIVIL DOCKET 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


KRIZMAN vs. REGALADO, et al ------- C. A. No. 281-57 
Date PROCEEDINGS 
1960 


June 23 Trial resumed; same jury and alternatives; Verdict for 
deft. D. C. Transit System, Inc. as to complaint and 
also as to cross claim of deft. Regalado, by direction 
of the Court (Rep. Nevitt) Holtzoff, 


Verdict and Judgment for deft. D. C. Transit 
System (by direction) (N) 


Motion (oral ) of pltfs. for a mistrial hear 
and motion granted. Holtzoff, 


Holtzoff, 


Order withdrawing a juror and passing case for 
reassignment (N) Holtzoff, 


* * * 


CIVIL DOCKET 

UNITED STATES DISTRICT COURT 
poe FOR THE DISTRICT OF COLUMBIA 
SCHIAPPA vs. REGALADO, et al. ------ C.A. No. 282-57 
Date PROCEEDINGS 


1960 


June 23 Trial resumed; same jury and alternatives; Verdict 
for deft. D. C. Transit System, Inc., as to complt. 
and also as to cross-claim of deft. Regalado, by 
direction of the Court. (Rep. Nevitt). Holtzoff, J. 


Verdict and judgment for deft. D. C. Transit 
System, Inc. , by direction of the Court. (N) Holtzoff, J. 


Motion (oral) of pltfs for a mistrial heard and 
motion granted. Holtzoff, J. 
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Date PROCEEDINGS 
1960 (cont'd) 


June 23 Order withdrawing a juror and passing case for |reassign- 
ment. (N) Holtzoff, J. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Viola Chvala, Administratrix of ) 
the Estate of Victoria Krizman, ) 
deceased ) 
Plaintiff. ) 
vs. 

Ernesto Regalado, et al 
Defendant. ) 


NOTICE OF APPEAL 
Notice is hereby given this 18th day of July, 1960, that Viola Chvala, 
Administratrix hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 28rd day 
of June, 1960 in favor of D. C. Transit System, Inc., against said Viola 
Chvala, Administratrix of the Estate of Victoria Krizman, deceased. 


/8/ Francis J. Ortman 
Attorney for 
Francis J. Ortman 
Attorney for Viola Chvala, Adminis- 
tratrix of the Estate of Victoria 
Krizman, deceased 


CIVIL NO. _ 281-57 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Ann Baker 

Plaintiff. ) 

vs. | CIVIL NO. 282-57 

Ernesto Regalado, et al ) 

Defendant. ) 

NOTICE OF APPEAL 
Notice is hereby given this 18th day of July, 1960, that Ann Baker 

hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 23rd day of June, 
1960 in favor of D. C. Transit System, Inc. , against said Ann Baker. 


/s/ Francis J. Ortman 
Attorney for 
Ann Baker 
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ANN BAKER, 
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D. C. TRANSIT SYSTEM, INC., 
Appellee. 
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Francis J. Ortman 
1366 National Press Building 


OF COUNSEL: Washington 4, D. C. 
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1366 National Press Building 1028 Connecticut Avenue, N. Ww. 
Washington 4, D. C. Washington 6, D. |c. 
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SUPPLEMENTAL BRIEF FOR APPELLANTS 
WITH RESPECT TO QUESTION OF JURISDICTION 
The consolidated brief for appellants and joint appendix was filed in this 

Court on November 17, 1960 under the caption Viola Chvala, Administratrix of 
the Estate of Victoria Krizman, deceased, v. Ernesto Regalado, et al., No. 

15, 949 and Ann Baker v. Ernesto Regalado, et al., No. 15,950. By order of 
this Court, sua sponte, dated December 9, 1960, the Clerk was directed to 
correct the docket to show D. C. Transit System, Inc. as the appellee in these 


cases. This representation explains the difference between the caption on this 


supplemental brief and the caption on the initial brief. 

This supplemental brief for appellants is filed pursuant to the order of 
this Court dated March 3, 1961, a request for an enlargement of time to file 
said supplemental brief having been timely filed. | 

The question of jurisdiction was raised by a Motion to Dismiss filed on 
behalf of D. C. Transit System, Inc., to which appellants replied on|October 12, 
1960. In its Motion and at the hearing before this Court on January 27, 1961, 


appellee contended that: "Since no order was entered in conformity with Rule 54(b) 
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Federal Rules of Civil Procedure as to that portion of the case involving 
appellants’ claims against appellee, the action below has not been terminated 
and accordingly this Court is without jurisdiction." Appellants contend that 
this Court has jurisdiction of these appeals pursuant to the existing provisions 
of Rule 54(b) Federal Rules of Civil Procedure and pursuant to the provisions 
of 28 U.S.C. Section 1292(b). 

Subsequent to the hearing before this Court on January 27, 1961, 
counsel for appellants observed that the Committee on Rules of Practice and 
Procedure of the Judicial Conference of the United States has proposed amend- 
ments to certain rules of Civil Procedure for the United States District Courts 


which includes a proposed amendment to Rule 54(b) thereof. The present rule 
speaks of claims but not parties. The present appeals are from 2 directed 
verdict entered in favor of one party and against the parties appellants herein. 
The final judgments from which these appeals were taken were in cases involving 


multiple parties as distinct from multiple claims. 

In order to have before the Court the proposals of the Committee 
and the importance in the consolidated cases presently before this Court of the 
omission from existing Rule 54(b) Federal Rules of Civil Procedure of the words 
tor when multiple parties are involved" the preliminary draft of the proposed 
amendment to Rule 54(b) and the Advisory Committee's Note thereon as sub- 
mitted in January 1961 by the Committee On Rules of Practice and Procedure 
of the Judicial Conference of the United States are quoted below: 


Rule 54. Judgments; Costs 

(b) JUDGMENT UPON MULTIPLE CLAIMS or Involving 
Multiple Parties. When more than one claim for relief is 
presented in an action, whether as a claim, counterclaim, 
cross-claim, or third-party claim, or when multiple parties 
are involved, the court may direct the entry of a final judg- 
ment uper as to one or more but less fewer than all of the claims 
or parties only upon an express determination that there is no 
just reason for delay and upon an express direction for the entry 
of judgment. In the absence of such determination and direction, 
any order or other form of decision, however designated, which 


adjudicates less than all the claims or the rights and liabilities 
of less than all the parties shall not terminate the action as 

to any of the claims or parties, and the order or other form of 

decision is subject to revision at any time before the entry of 


judgment adjudicating all the claims and the rights and liabilities 
of all the parties. 


ADVISORY COMMITTEE'S NOTE 


This rule permitting appeal, upon the trial court's determina- 
tion of "no just reason for delay, from a judgment upon one or 
more but less than all the claims in an action, has generally been 
given a sympathetic construction by the courts and its validity 
is settled. Reeves v. Beardall, 316 U.S. 283 (1942); Sears, Roe- 
buck & Co. v. Mackey, 351 U.S. 427 (1956); Cold Metal Process 
Co. v. United Engineering & Foundry Co., 351 U.S. 445 (1956). 


A serious difficulty has, however, arisen because the rule 
speaks of claims but nowhere mentions parties. A line|of cases 
has developed in the circuits consistently holding the rule to 
be inapplicable to the dismissal, even with the requisite trial 
court determination, of one or more but less than all defendants 
jointly charged in an action, i.e. charged with various forms of 
concerted or related wrongdoing or related liability. See Mull 
v. Ackerman, 279 F. 2d 25 (2d Cir. 1960); Richards v. Smith, 
276 F. 2d 652 (5th Cir. 1960); Hardy v. Bankers Life & Cas. Co., 
222 F. 2d 827 (7th Cir. 1955); Steiner v. 20th Century-Fox Film 
Corp., 220 F.2d 105 (9th Cir. 1955). For purposes of Rule 54(b) 
it was arguable that there were as many “claims" as there were 
parties defendant and that the rule in its present text applied 
where less than all of the parties were dismissed, cf. United 
Artists Corp. v. Masterpiece Productions, Inc., 221 F, 2d 213, 
215 (2d Cir. 1955); Bowling Machines, Inc. v. First Nat. Bank, 
283 F. 2d 39 (1st Cir. 1960); but the Courts of Appeals are now 
committed to an opposite view. 


The danger of hardship through delay of appeal until the whole 
-action is concluded may be at least as serious in the multiple- 
parties situations as in multiple-claims cases, see Pabellon v. 
Grace Line, Inc., 191 F.2d 169, 179 (2d Cir. 1951), cert. denied, 
342 U.S. 893 (1951), and courts and commentators have urged 
that Rule 54(b) be changed to take in the former. See Reagan v. 
Traders & General Ins. Co., 255 F. 2d 845 (5th Cir. 1958); 
Meadows v. Greyhound Corp., 235 F. 2d 233 (5th Cir. 1956); 
Steiner v. 20th Century-Fox Film Corp., supra; 6 Moore's 
Federal Practice 1 54. 34[2] (2d ed. 1953); 3 Barron & Holtzoff, 
Federal Practice & Procedure § 1193. 2 (Wright ed. 1958); 
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Developments in the Law — Multiparty Litigation, 71 Harv. L. Rev. 
874, 981 (1958); Note, 62 Yale L.J. 263, 271 (1953); Tl. Ann. Stat. 
ch. 110, § 50(2) (Smith-Hurd 1956). The amendment accomplishes 
this purpose by referring explicitly to parties. 


There has been some recent indication that interlocutory appeal 
under the provisions of 28 U. S.C. § 1292(b), added in 1958, may 
now be available for the multiple-parties cases here considered. 

See Jaftex Corp. v. Randolph Mills, Inc., 282 F. 2d 508 (2d Cir. 
1960). . The Rule 54(b) procedure seems preferable for those cases, 
and § 1292(b) should be held inapplicable to them when the rule is 
enlarged as here proposed. See Luckenbach Steamship Co. , Inc., 
y. H. Mueblstein & Co., Inc., 280 F. 2d 755, 757 (2d Cir. 1960); 

1 Barron & Holtzoff, supra, § 58. 1, p. 321 (Wright ed. 1960). 


(Pages VIL, Vil and IX of Special Section inside cover of 188 F. 
Supp-No. 7 of January 23, 1961.) 


In view of the above it is respectfully submitted that existing Rule 
54(b) F.R.C. P. does not preclude this Court from jurisdiction over these con- 
solidated appeals. Notwithstanding the difficulty which has arisen over the 
existing provisions of Rule 54(b), this Court has full and complete jurisdiction 


of these appeals under the provisions of 28 U. S.C. Section 1292(b). 
' Respectfully submitted, 


Francis J. Ortman 
1366 National Press Building 
Washington 4, D. C. 


Arthur E. Neuman 
1028 Connecticut Avenue, N. W. 
Washington 6, D. C. 
Attorneys for Appellants. 
OF COUNSEL: 
Raysor and Ortman 


1366 National Press Building 
Washington 4, D. C. 


BRIEF FOR APPELLEE © 
—X—X—X—F$EKF——L— 


IN |THE 


United States Court of Sopris 


For rxe Drsreicr or Conor Crmourr < 


‘No.. 15, 949 | ann if << : , 
vous Cuvata, Administratrix of the Estate of Victoria 
Krizman, Deceased, toplam, : - 


‘ v. : 
DG Teaser System, xc, Vivace: 


No. 15,950 | 

Axx Baxez, Appellant, 
Eee. ve | \ 
D.C. Taansrr Srerem, Ixc., Appellee. 


Apele fom th United States Disrct Court fr i 
; “District of Columba 


Frank F. Roperson , 
JzREeMiun (C. Coutiss ~ .. 
Attorneys. for Appellee 

800 Colorado case 


Pilea aro D.C of Amnenin 


2 sen ae Sata 
| District of Coe 


0-9 180 
Purse or Braow 5. -Apancs, WasxINGION, D.C, 


ae 


Seat <i 14 


QUESTION PRESENTED 


Whether the trial court was correct in holding that 
ineither common law nor an Appropriations Act concerned 
‘with providing means for meeting certain expenses of the 
‘District of Columbia imposed or created a duty upon a 


‘transit company for the benefit of the users of the streets 
‘to care for a platform in a public street which was not 
| constructed, owned nor controlled by the company. 


INDEX 


Counterstatement of Cases 
Statutes and Rules Involved 
Summary of Argument 


1. The Appeal Is Premature 


2. Transit Is Not Liable to Third Persons for De- 
fects in the Public Streets Constructed by the Dis- 
trict of Columbia 
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Rules 54(b) Federal Rules of Civil Procedure 
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No. 15,949 


Viowa Cuvaua, Administratrix of the Estate of Victoria 
Krizman, Deceased, Appellant, 
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No. 15,950 
Aww Baxzn, Appellant, 
Vv. 
D. C. Traxsrr System, Inc., Appellee. 


Appeals from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASES 


Appellants’ action below was against Ernesto Regalado, 
Carlos Sauma and the appellee D. C. Transit System, Inc., 
for damages for wrongful death and personal injury (J.A. 
6, 10). The deceased, Victoria Krizman, and appellant 
Baker were passengers in an automobile owned by Regalado 
and being driven by Sauma which struck a. platform in 
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Wisconsin Avenue (J.A. 25, 26). The platform was con- 
structed by the District of Columbia pursuant to the pro- 
visions of an Appropriations Act providing funds for 
street improvements (J.A. 18, 20). The plaintiffs below 
contended that the collision with the platform caused the 
automobile to veer and strike a tree and that as a result 
thereof Victoria Krizman was killed and appellant Baker 
sustained personal injury (J.A. 26). At the trial, less than 
all of their multiple claims were resolved. Plaintiffs were 
awarded a default judgment against the defendant driver 
Sauma when the case was called and a verdict was directed 
at the end of plaintiffs’ opening statement in favor of 
Transit (J.A. 56). Thereafter, a mistrial was granted 
as to their claims against the remaining defendant, the 
owner of the automobile, Regalado, and the case went 
back to the Assignment Commissioner (J.A. 56). It still 
pends in the district court. Although the court made an 
express direction for entry of judgment in Transit’s favor, 
it did not make “‘. . . an express determination that there 
was no just reason for delay. . . .”” under Federal Rule of 
Civil Procedure 54(b). Appellants here seek to appeal from 
the judgment in favor of appellee (J.A. 59). 


STATUTES AND RULES INVOLVED 
Rule 54(b) Federal Rules of Civil Procedure provides: 


ment upon one or more but less than all of the claims 
only upon an express determination that there is no 
just reason for delay and upon an express direction 
for the entry of judgment. In the absence of such 
determination and direction, any order or other form 
of decision, however designated, which adjudicates 
jess than all the claims shall not terminate the-action 
as to any of the claims, and the order. or. other form 
of decision is subject to revision .at any time before 
the entry of judgment adjudicating all the claims. ~~ 
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District of Columbia Appropriations Act, 1942, 55 Stat. 
528, 77th Cong., Ist sess. provides in pertinent part: 


Provided, That 
priation contained 
building, installing, 
platforms and lights of 
distinguish same, excep 
platform may be constru 
tained in this 
and locations thereo: 
Utilities Commission 
and Traffic; 
Provided further, That the street-railway company. 
shall after construction maintain, mark, and light the 
same at its expense... 


SUMMARY OF ARGUMENT 


1. Since appellants’ actions below involved multiple 
claims and since less than all of those claims have been 
resolved below, there is an absence of jurisdiction for this 
appeal because the requirements of Federal Rale of Civil 
Procedure 54(b) have not been met. In entering judgment 
for appellee the trial court did not, as the Rule requires 
for jurisdiction for this Court, make an express deter- 
mination “‘. .. that there was no just reason for delay. ...”’ 


2. The platform with which the automobile, in which 
plaintiffs were riding, collided was constructed, owned and 
controlled by the District of Columbia. Because responsibil- 
ity necessarily flows from ownership and control common 
law imposes upon the local government the duty of caring 
for its streets and highways so that there will not exist any 
dangerous obstraction to those using them. No such duty 
devolves upon Transit and the Appropriations Act which 
provides the means for meeting some of the city’s expenses 
does not. create any duty on Transit as, to third persons. 
That Act, insofar as it relates to Transit is directed solely 
to the expense of caring for the platform. The same 
proposition urged herein. by, plaintiffs was answered ad- 
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versely to their contention by this Court when it ruled in 
Radinsky v. Ellis, 83 U.S. App. D.C. 172, 167 F. 2d 745 
(1948), that a sidewalk snow removal statute did not 
create liability for injuries to pedestrians on adjoming 
landowners since it was the District of Columbia’s duty 
to the public to provide reasonably safe public ways. 


ARGUMENT 
I 
The Appeal Is Premature 


Appellants’ actions below involved multiple claims. They 
sued the driver of the automobile involved, the owner of 
the automobile, and appellee. Their claims with respect 
to the driver and the appellee were resolved. However, 
their claims with respect to the owner of the automobile 
were not. That portion of their actions is still pending 
in the lower court. Since their actions below did involve 
multiple claims and since less than all of the claims have 
been resolved, this Court only has jurisdiction if the re- 
quirements of Rule 54(b) Federal Rules of Civil Procedure 
have been fulfilled. They have not. That rale explicitly 
requires, in an action involving multiple claims when less 
than all the claims are resolved, that the lower court make 
“¢._. an express determination that there is no just reason 
for delay and .. . an express direction for the entry of 
judgment’? in order that the lower court’s termination of 
one of the claims be immediately appealable. Jurisdiction 
is not bestowed by this rule without both an express deter- 
mination and an express direction. One without the other 
is not enough. The rule clearly so states. In this case 
there is an absence of an express determination and, 
accordingly, there is an absence of jurisdiction. 


pa 
Transit Is Not Liable to Third Persons for Defects in the Public 
Streets Constructed by the District of Columbia _ 
It is the contention of appellants that for the benefit of 
those using the streets of the District of Columbia either 
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common law or statute imposed a duty upon appellee 
to maintain, mark and light the platform the District of 
Columbia had constructed in Wisconsin Avenue with which 
the automobile collided. No such duty existed at common 
law and the Appropriations Act providing the means of 
meeting the expenses of certain street improvements did 
not create such a legal duty as to third persons. Contrary 
to appellants’ assertions, common law imposes the respon- 
sibility for the safe and proper maintenance of the streets 
upon the District of Columbia. District of Columbia v. 
Sullivan, 11 App. D.C. 533 (1897). As was said by the 
Court, at 541: 


. .. it is held by express and repeated decisions of 
the Supreme Court of the United States, that the 
municipal corporation of this District is liable for 
injuries to persons arising from the negligence of its 
officers and agents in constructing and maintaining in 
safe condition, for the use of the public, the streets, 
avenues, alleys, public roads and bridges, and all public 


sidewalks of the city of Washington and of the District 
of Columbia. ... 


And when, as in this case, the District of Columbia places 
something in the street, it is the District of Columbia 
that is responsible to third persons for injuries resulting 
from any improper maintenance thereof. Thus, in Dotey 
v. District of Columbia, 25 App. D.C. 232 (1905), which 
involved a suit by one who had been injured when she 
tripped over a water plug projecting from the sidewalk 
leading to a house she intended to visit, the court rejected 
the city’s contention that the abutting landowner and 
not the city was responsible for the proper maintenance 
of these plugs the city had placed in the streets. The 
court stated at 236: 


. .. as to these water plugs, they are put down by the 
municipality, and the adjacent owner has no control 
over them, and no right to interfere in any manner 
with them, except by permission of the municipal 
authorities; and whether they are placed in the main 
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sidewalk or in the portion of the sidewalk leading to 
the house, if they are placed in either, it is the duty 
of the municipal authorities to see that they do not 
become dangerous obstructions to those having occa- 
sion to use the sidewalks. 


Clearly, then, common law placed the duty upon the District 
of Columbia to see that the platform in this case was not 
a dangerous obstruction to those having occasion to use 
the streets because it was the District of Columbia that 
constructed, owned and controlled it. The authorities and 
cases which appellants cite do not support their contention 
to the contrary. Each states and holds that responsibility 
necessarily belongs with ownership and control. What 
appellants overlook is that Transit does not construct, 
own or control the platforms constructed by the District. 
Webster v. Capital Transit Co., 91 U.S. App. D.C. 303, 200 
F, 2d 134 (1952). 


The Appropriations Act which provided means for 


meeting certain expenses for street improvements did 
not change this. This Act is analogous to those statutes 
and ordinances which attempt to pass from the municipality 
to abutting owners the responsibility of care of public 
sidewalks. It has been consistently held that these impose 
but the expense’ of and not the responsibility of care upon 
the abutting landowner. The fundamental principles upon 
which these decisions are based are clearly set forth in 
Rochester v. Canypbell, 123 N.Y. 405, 25 N.E. 937 (1890). 
That case concerned a suit by the city against a land- 
owner to recover the damages the city was required to 
pay to a pedestrian who had fallen because of an im- 
properly maintained public sidewalk abutting the land- 
owner’s property. At the time of the pedestrian’s fall, 
an ordinance existed which the city contended cast the 
duty of care upon the abutting owner. The court rejected 
this contention stating at 414, 939: 


There is nothing in this statute showing that the duty 
of repairs was imposed upon the lot owners for the 
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benefit of the public generally, or any particular’ class 
of individuals. On the contrary, it is quite obvious 
“that neither the public or individuals at all needed its 
benefits. They were already sufficiently secured in 
the right to have passable and safe highways, by 
the obligations of the charter requiring them to be 
furnished by the municipality, and abundant indemnity 
was provided for any damages that might be sustained 
from defective streets through the common law lia- 
bility of the corporation therefor. The statute, there- 
fore, had some other object and purpose, and it could 
have been only the propriety of furnishing to the 
municipality, by a proper distribution of burdens, 
the means of discharging its duty to keep the streets 
in repair, and that alone. 


Here also, neither the public nor individuals needed statu- 
tory assistance for the creation of a duty to care for the 
platform constructed, owned and controlled by the District 
of Columbia. The District of Columbia had that duty. 
Dotey v. District of Columbia, supra. Hence, the thrust 


of the appropriations act had some other object and pur- 
pose, and that was to distribute the expense of caring for 
this platform and not the duty of caring for it for the 
benefit of third persons. The court in the Rochester case 
then set forth the reason why this is and must be the 
object and purpose, at 123 N.Y. 415, 25 N.E. 939: 


It cannot be supposed that the legislature intended 
to impose an absolute duty to repair upon an individual 
who could not exercise it except under the control of 
another. That the primary duty rests upon the munic- 
ipality, notwithstanding a duty has also been imposed 
upon property owners, has been decided in this court, 
and it is inconsistent with this duty and the control 
which the municipality has of the streets to suppose 
that it was intended to impose a primary duty also 
upon the property owners. The two obligations are 
inconsistent with each other and can lead only to con- 
fusion and delay in the performance ofa public serx- 

_ ice, The existence of an absolute power of control in 
“one party, and an imperative obligation to répair in 


8 
another is impossible. The obligation to repair is 
necessarily: subservient to the other, and must be per- 


formed or neglected at the will and pleasure of the 
party having control. (Emphasis supplied). : 


In this case the District of Columbia has the absolute 
power of control over this platform it owns and con- 
structed. And it cannot be that the legislature intended 
to impose the responsibility which flows from ownership 
and control upon appellee who could not perform it except 
with the permission of and under the guidance of the 
District of Columbia. 


To the same effect is this Court’s decision in Radinsky 
v. Ellis, 83 U.S. App. D.C. 172, 167 F. 2d 745 (1948). In 
that case, a District of Columbia snow removal statute 
required abutting owners to remove accumulations of snow 
from the public sidewalks abutting their property within 
the first eight hours of daylight after its fall. Plaintiff 
sued defendant abutting owner for damages for injuries 


sustained in a fall resulting from the failure to remove 
snow from the public sidewalk in the required time. This 
Court affirmed direction of a verdict for the defendant 
landowner stating at 173, 746: 


Enactments of this kind are generally regarded as 
legislative efforts to require abutting property owners 
to aid in the performance of a municipal duty. It is 
held by the weight of authority that an individual 
does not have a cause of action against one who neglects 
to aid the municipality in meeting its obligations. 
Since it seems to us based on sound principle, we 
adopt that holding. 


The applicability of the snow removal and sidewalk 
repair cases to the present case is plain. The District 
of Columbia constructed, owns and controls this platform 
and not appellee. Webster v. Capital Transit Co., supra. 
Therefore, it is the District of Columbia that had the 
responsibility for caring for the platform it had placed 
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in Wisconsin Avenue and not appellee. Dotey v. Distrect 

of Columbia, supra. The Appropriations Act did not 

create a cause of action against Transit for failure ‘‘to 

aid the municipality in meeting its obligations.’’ 
CONCLUSION 


Since neither common law nor the appropriations act, 
which provided the means for meeting certain of the 
expenses of the District of Columbia, imposed or created 
a duty upon appellee for the benefit of the users of the 
streets to care for the platform with which the automobile 
of Regalado collided, the lower court’s judgment in favor 
of appellee should be affirmed. 


Respectfully submitted, 


Frank F. Roperson 
Jzremian C. CoLttins 
Attorneys for Appellee 
800 Colorado Building 
Washington 5, D. C. 


